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BEFORETHE GOVERNOR
OF THE STATE OF MISSOURI
THE HONORABLE BOB HOLDEN

)

In the matterof:
) |

JEFFREY TOKAR, ) ,\EA’;‘fgﬁtéo’”zsgg‘;d“'edm
)

Petitioner. )

APPLICATION FOR A REPRIEVE FROM,
OR COMMUTATION
OF A SENTENCE OF DEATH
Introduction

Jeffrey Tokaris a 37 yearold manwho is incarcerateat the PotosiCorrectionalCenterin Mineral Point,
Missouriawaitingexecution.He is scheduledo be executedat 12:01a.m.on March6, 2002. Alllegal
appealgreviouslyfiled havebeendenied,or arependinguncertainreview.

Jeffrey Tokar, by andthroughundersignedounsel andwith the earnessupport ofnumerousndividuals
andfor the meritoriousreasonstatedbelow, respectfullyrequestghat GovernoHolden, pursuanto the
powersgrantedhim by Article IV, &7 of the Missouri Constitution,granthim executiveclemencyand
commutehis sentencdrom deathto life imprisonmentvithout the possibility of parole.Alternatively,
Jeffrey Tokar requestghat GovernoHoldengranta reprieve,stayinghis execution,andconvenea boardof
inquiry pursuanto & 552.070 RSM@000, togathernnformationbearingupon whethehis sentencef death
shouldbe commuted.

Summaryand History of Proceedings

On August27, 1993, Jeffreyr okar wasconvictedof first degreemurderof JohnDouglassandsentencedo
death.Mr. Tokar'sconvictionandsentencef deathwere affirmed on directappeaby theMissouri
SupremeCourt. Jeff'smotionfor postconvictionrelief wasdenied,andthe denialwasaffirmed by the
Missouri SupremeCourt. Mr. TokarOgpetitionfor certiorarito the United StatesSupremeCourtseeking
review of the decisionof the Missouri SupremeCourtwasdenied.
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Mr. Tokarthenfiled a petitionfor habeasorpuspursuantto 28 U.S.C.a 2254 inthe United StatesDistrict
Courtfor the EasterrDistrict of Missouri. The district courtdeniedthe petitionon March19, 1998. The
district court'sdecisionwasappealedo the United StatesCourt of Appealsfor the Eighth Circuit. On
DecembeB, 1999, thekighth Circuit issued itsOpiniondenyingMr. Tokar habeaselief. The United States
SupremeCourtdeniedMr. TokarOgetitionfor certiorari.

In additionto thesecourtchallengesMr. Tokar hasfiled threemotionsto recallthe mandateof the Missouri
SupremeCourt,a motionto recallthe mandateof the Eighth Circuit Courtof Appeals,two petitionsfor
certiorarito the United StatesSupremeCourt seekingreview of thesedecisionsandan original petitionfor
habeascorpusin the MissouriSupremeCourt. All of theserequestdor relief havebeendeniedwithout
opinion.

The circumstancesurroundinghe offense,summarizedrom courtopinions,areasfollows:

Aroundnoon on Marchi 1, 1992, Jeffreyrokar pickedup hisgirlfriend, SandraStickley.
Theysharedsomebeer. Thentheywentdriving in a rural areanorthof Centraliato find a
placewherenobody washome. Tokar and Stickley locatedthe empty Douglassesidence.
After parkingin the driveway, Tokar took his socksoff, placedthem on hishandsto avoid
leaving fingerprints,andwentinsidethe garage.He later returnedmotioningfor Stickleyto
comein.

As the Douglasgamily wasreturninghome, Tokar and Stickley wereransackinghe
Douglasshomeandstuffing itemsinto empty pillowcasesStickley warnedTokar that she
heardsomeoneull into the driveway. Tokar wenttowardsthe garage; JohnnyDouglassand
his childrenenteredthe garage Stickley, in anotheroom, heardone shotandthena second
shot. Tokar and Stickley left the scenan TokarOsar. JohnnyDouglassCsonJarad
summonechelp.andthe body of Mr. Douglasswvasfoundin the garage.

Tokar and Stickley werearrestecbn March13, 1992 athe homeof TokarOgrandmotherAt
first, Stickley deniedknowing abouthe burglaryand murder,but later confessedo being
with Tokar duringtheincidentandtold police that Tokarhadadmittedto herthat heshot
JohnnyDouglassShe alsgrovidedpolice with the locationof the gun, whichwasrecovered
from a farm pond. Apostarrestlineup identificationof Tokarwasperformedby Jarad
Douglassand Tokar waschargedwith first degreemurder.Stickley entereda pleaof guilty
to seconddegreemurderandwassentencedo twenty yearsin exchangdor her cooperation
in testifying againstTokar.

Subsequeniegal claimshavecenteredn ineffectiveassistancef trial counseffor failing to objectto
evidenceobtainedasa resultof the arrestof Mr. TokarandMs. Stickley. Mr.Tokar wasarrestecn a
warrantissued by audrain Countyjudgebasedonly on acomplaint,signedby theprosecutorywhich
allegedthat Mr. Tokar committedthe murder. The complaintcontainedno factsconstitutingprobablecause
for that belief. And, at thetime of Mr. TokarOarrest officersdid not haveprobablecauseto arresthim.
Ms. StickleyOarrestandthefinding of the weaporwerethe directresultof this unlawful arrestof Mr.
Tokar; beforethe arrest the officershadno ideaof heridentity andno descriptionAlso atissue wadgrial
counselOfilure to objectto the prosecutorGimal argumenthat thejurors shouldpray that theirchildren
would nothaveto experienceahe traumathe DouglasschildrenexperiencedThe MissouriSupremeCourt
found that thisargumentvaserror, but not plain error.The Courtthenheldthat becausg&ial counsehad
not expresslydenieda strategicreasorfor failing to makethis objection,Mr. Tokar hadnot shown
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ineffective assistancef counsel.

Mr. TokarOsrial wasalsomarredby thefailure of the courtfully to instruct thejury on mitigatingfactors.
The courtinstructedthe jury that theycouldfind that thedeathpenaltywaswarrantedbecausef specific
non-statutory mitigatingactors,but the instructionsdid not list the specificnon-statutory mitigatingactors
which might apply.

Mr. TokarOsentalillnessthroughoutthe trial and postconvictionphasef his casecauseghe resultto be
unreliable. As aresultof paranoidpersonalitydisorder,Mr. Tokarwasunableto assisthis counselor to
understandheir theoryof mitigationof punishment.And his counselwereunable,or unwilling, to discern
that hewasattemptingto tell them about meritoriousFourthAmendmentClaim.

Basisfor Commutationof Sentence

With duerespecianddeepsincerity,undersigneatounselkubmitthe following justificationsfor the
commutationof Jeff'ssentence:

1. JeffOgaranoid personalitydisorderrenderedhim incapable ofacceptinglegal support.

Jeffrey TokarOparanoidpersonalitydisorderrenderechim incapableof acceptinghe legal support that
mostdefendantgacing capitalmurderchargegakefor granted.On August28, 1995, Jefivasdiagnosed

with paranoiqo\ersonalitydisorder[.ll Paranoidpersonalitydisorderresultsfrom a chemicalimbalancean
the brain; it is Ogpervasivedistrustand suspiciousnessf otherssuchthat theirmotivesareinterpretedas

malevolent.&1 Paranoidndividualsgenerallyappeamormaluntil facedwith a stressfulsituation,when
their intensesuspicionstriggerintenseangell.31 Theyareespeciallysensitive toquestionsabouttheir lives

or behaviorwhich they perceiveasattackson theircharactemor reputatior\[.41 Unfortunatelyfor Jeffand
otherindividualslike him, the processf preparingfor atrial andfor a mitigation hearingrequiresthat
defenseattorneysandinvestigatoraaskmanyquestions.Sincethe prospecibf facingtrial is inherently
stressful,andsincethe paranoiaresulting fromthat stresss compoundedby paranoiaesulting frombeing

guestionedparanoidsareless likelythanany othergroupof peopleto cooperatevith their attorneyJ.51 In
fact, while mostdefendantsequestelp from their attorneysmanyparanoidsactively thwartattorneysO

attemptsto helpthemlﬁ1

Jeffis no exceptionhe wasunableto allow thoseindividualsappointedto helphim do theirjobs. As early
as 1993, JeffOgaranoiawasapparento thoseworking with him. Dr. A. E. Danielcompleteca psychiatric
evaluationof Jeff Tokaron April 6, 1993. During the evaluationprocess,Jeff wasOsuspiciouand

guarded...[and}tated Oldo nottrustanybody.d@ Dr. Daniel concluded OApervasivesuspiciousnesand
paranoiawaspresenthroughoutthe interviewswhich seemedeflectiveof his relationshipwith the outside

world. . . It appearedhat he[Jeff] manifestedsevereparanoiaborderingon todelusions.&!

Despitethis report, JeffOsrial counseldid not attemptto havehim declaredncompetento standtrial. The
Missouri SupremeCourt held that becaustherehadbeenno suchpretrial motion, thetrial courtwasnot
requiredto conducta competencyhearingon its own motion.
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In 1995, JeffOsppealawyer hired Dr. GeniaSimmons,Ph.D.to evaluateleff, recognizingthe impacthis
paranoidpersonalitydisorderhadhadon hisability to adequatelyepresendeffon appeal.Jeff did not
agreeto talk to Dr. Simmons put shereviewedhundredf pagesof documentgpertainingto his case,
including O4pagesof secretquestionggiven by Jeffto his motherto give to Loyce Hamilton (JeffOpost
convictionlawyer)to be askedby herat his postconvictionhearing,andthe one pageletterfrom Jeffto
Kathy Foster concerninthe accuracyof the courtreporterin recordingthesequestionsandtheir

answers 8l Dr. Simmonsalsoreviewedaffidavits from five attorneysandsupport stafivho workedwith
Jeff. Theyreportedthat JeffwasOhighly suspiciousf his attorneystheir legal assistantsthe sheriff, the
guards.eventhe judgeandthe courtreporterbecausein his mind, theyall were conspiringagainsthim,
havingsecretmeetingshiding anddistortingevidencan orderto turn thejury againsthim, andeventrying

to humiliateand possiblykill him.&4 pr. Simmonsmadethe diagnosisof paranoidoersonalitydisorder.

The problemscausedy JeffOparanoidpersonalitydisorderwere describedn detail by manyprofessionals
who haveworkedon hisbehalfsincehe wasarrestedor the murderof JohnnyDouglass.Jeff refusedto
allow Mary Hudson,a mitigation specialistwho beganworking on hiscasein Octoberof 1993, toOspeak

with his family becauséne statedthat | wasnot working C)ortheimportantissues.@éJ She calledhem
anyhow,but, found that theywere Ounwillingto speakwith me,indicatingthat he[Jeffrey Tokar] had

absolutelyforbiddenthis contactwith me.. .32l He Obelievedherewasa greatandterrible conspiracyto

takehis life by theprosecutiorandthejudge.@é] Kathy AndersonFoster, gparalegalith the Missouri
Public Defender hadextensivecontactwith Jeffin 1993. He wasadamanthat Othéestimonyof a number

of witnessedadbeenalteredor omittedfrom thetranscript,@ﬁ] andinsistedthat if sufficientandadequate
investigationwere undertakenthat couldbe proven. He wascertainthat theravasa massiveconspiracy

againsthim.lﬁ] Loyce Hamilton,Jefff)q;)ostgonvigtionIawyer,alsostruggledwith him. She met Jeffor
thefirst time on Januaryl3, 1994.She notedJeffGboughtprocessvassoirrationalthat itwasimpossible

for meto effectively communicatewvith him.&L6] As he hadwith Kathy AndersonFoster, Jeffnsistedto
her that vitaltestimonyhadbeenleft out of the transcriptof histrial. OHefound it suspicioughat theonly
testimonythat wasomittedfrom the transcriptwastestimonythat hehaddiscussedvith me and Kathy

AndersonFoster...whileve werein oneof the smallclient/attorneyvisiting rooms.&-Z She assert€)No
matterhow manytimesa particularconceptwasexplainedto Jeff, he heldrigidly to hisirrationalbeliefs

that werecreatedrom his own imagination.@ﬁl Jeff simply did not trustthosewho wereassignedo help
him. Loyce Hamiltonrecallsgoingto PotosiCorrectionalCenterto pick up hispro sepostconviction
motion sothat itcould be filed with the court. He did not tell herthat hehad maileda copy of the motion

to his mother,andinstructedherto file it on hisbehalf,ashe did nottrustherto file it for him.[ﬁ]

Dr. Simmonsconcludedhat JeffOsaranoidpersonalitydisorderhadbeenin placesinceearly adulthood,

andthat itaffectedOalmoseveryaspecbdf [his] thinking, behaviorand personality.@g] As ayoung adult,
Jeff oftenverbalizedfearsto his motherandauntthat Osomeomneastrying to hurthim. . . Jeffrey[once]felt
so scaredhat someongascoming totheir hometo hurthim that heplacedknivesin a circle on thefloor

aroundhimself sothat hewould bepreparedo defendhimself fromany direction.€&L]

Dr. Simmonsexplainedthat Jeffusesa Ocomprehensivaetof delusionsaboutlife andotherpeople...[which
are]closelyorganizedo covervirtually everysituationand personwith whom hecomesinto contact.&2
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His delusiongareghat therds alwayssomeoneut therewho will comearoundto hurt him; that thereare
many peoplewith theseevil intentionstowardhim; andthat theyarein continualcontactwith eachotherin
the form of an organizedconspiracy andthat thisconspiracyof peopleout to hurt him is constantlyusing
everypieceof informationabouthim to bring him down...[thereforehe experienceshe everpresentneed

to defendhimself. 23l

Accordingto the HarvardMental Health Letter, OTherés a sayingthat everparanoidshaveenemiesput it
may be truerto saythat itis especiallyparanoidsvho haveenemiespecausef the hostility they often

provokeby theirattitudesand behavior.&4! Such apresentations actuallyan adaptiveresponsé¢o a
feeling of beingthreateneda responsaill healthyindividualswould showweretheybeingthreateneds

paranoidsbelievethey arel29] The adaptiverespons®f hostility to an admittedlyunwarrantedelief that
juries areout to getthem masks theeality that manyparanoiddeel remorsefor their crimest26] For this

reasonmany paranoidshavebeenfound incompetento standtrial [27] (28] Unfortunately,thoseparanoids
who do standrial cannotevokeany emotionotherthanhostility from juries; criminalpsychologist€dward
Scottand GeorgePalermoresearchethe fate of paranoidgacing capitalmurderchargeswithout finding
evenonewho hadnot receivedthe deathpenalty. This resultis especiallysadbecausgaranoidsn prison

usuallyrespondo treatmentvery well [29]

Dr. SimmonsconcludedOJeffreyTokarOsentalillnessimpactedhis thinking anddecisionsduringeach
stepof his trial andthe postconvictionproceedingselatedto the murderof JohnnyDouglass.His mental
illnessbarredfull comprehensionf the impactof the legal proceeding®n hislife...The observation®f his
attorneys. . showa manso deludedand paranoidthat hecould not trusthis own defenseattorneyso help

him.d39 As a resultof his paranoidpersonalitydisorder,Jeff wasunableto providethe assistancéis
attorneysneededo providethe courtswith sufficientinformationto makea consideredcandinformed
decisionaboutthe impositionof the deathpenalty. Dr. Simmonsconcludedhat JefiwasNyearsbeforehis
arrestfor the murderof JohnnyDouglassat the time of his trial, andat all timessubsequentNunable
rationally to understandhe true natureof any of the legal proceedingsn his case. Olfurtherconclude.. .
that. . . JeffreyTokarwill neverbe capableof understandinghe truereasongor his punishmentincluding
impositionof the penaltyof death.. . In his mind, becausef his mentalillness,he will only perceivethat he
is receivingsuchpunishmenbecausehe conspiracyagainsthim succeedeth concealingirom hisjury the

realfactsof his casewhich, if known, would Osenklim home.d@u

Paranoidpersonalitydisorderis not a termusedto describepeoplewho do notcareaboutothers; it applies
to peoplewho do notgetthe chanceto showotherstheir true selvesbecauséhey live their lives trappedoy

fearand suspicion[.3—2] Sinceparanoidpersonalitydisorderis geneticallyrooted[,?’—:g] Jeffwasbornless able
to handlehimself inthe courtroomthanotherdefendants Indeed whensomeonenvith JeffOsmpairmentin

a trial situationfacescapitalmurderchargeshe angerghejury in chargeof his fatewhile misleadingthe
attorneydrying to providehim with a fair defense.Becauseof this breakdownin the attorneyclient
relationship theresultin JeffOdrial is unreliable.

2. This offensewasrelatedto JeffOseveresubstanceabuse.

Jeff wasintroducedto alcoholat a young age.He hadhis first tasteof alcoholat the ageof nine,and
becamea heavydrinkerwhile living with his alcoholicfatherwhenhe wasthirteenor fourteenyears
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old [34] His heavydrinking continuedfor mostof his life until he found himself inprison.

At trial, JeffOdirst cousinMelody Harristestifiedthat Jeffoegandrinking regularlywhenhe wastwelve or
thirteen. Whenintoxicated,he would sometime$e injured andwould comehomewith bruises. Whenhe
wasnot drinking, the teenagedeffwasshy, quiet, notvery outgoing,andratherwithdrawn. Whenhe had

beendrinking, he wasmoreoutgoing,talkative and aggressivé?’—S]

Family membergeportthat Jeffreceiveda monetarysettlemendf $30,000.00 aftehe wasin a bus
accident. He sharedoartof the moneywith his father,and Oimmediatelyafter his fatherOdeath the

remaindemwasspentfor drinking.d)r’ﬁ] On Decembeb, 1982, Jeftvastreatedoy theMissouriAmbulance

Service. He claimedto havebeenbeaterup; they notedthat hesmelledof alcoholl3Z] Between1983 and
1985, Jefthada total of tenalcoholrelatedarrestan Wisconsin. His highestblood alcohollevel was.33,
morethanthreetimesthelegal limit of .10. He wastakento a detoxificationcenterafter threeof these

arrests[38] [39] [40]

JeffOsubstanceisehasprovenproblematicto him for years. On Junel2, 1988, havaswritten up whileat
work at ColumbiaRegionalHospital, wherehe wasemployedin the dietarydepartment.He complainedof

back pain,andadmittedto usingC)morphindaabjetsregularlyfor [an] old backinjury.dﬂ] More
importantly, however,staff notedthat JefiwasOunsteadgn [his]feetandslow in movementsfandthat his]

eyesdidnOfocus.&2] He statedthat inhis OOpreseswnditione could not performhis job andrequested
to go home...Havasnot belligerent,loud, or inappropriate....[andjeadily agreedo go homeandto be

driventhereby someon@therthan himself. &3] He wasalsofound to be undertheinfluenceatwork on
July 28 andNovemberl9, 198g44] [45]

OnJunel9, 1988, Jefivasadmittedto the University of Missourit ColumbiaHospitaland Clinics after

vomiting bright red blood for severalhours. He wasgiven six transfusion[a@]; his appeard¢o be wherehe
wasexposedo the AIDS virus. He underwentan emergencyesophagogastroduoenoscopfich revealed

a Mallory-WeissTear,causedy his heavydrinking.[ﬂ] Notestakenupon admissioguotehis motheras
statingthat JeffOworkgo drink.@48l

Maxine Vandergriff, JeffOsnaternalgrandmotherteportedthat heOdoesot stopdrinking until he is out of
moneyor out of booze. &9 she alsaeportedthat, whendrinking, Jeff Oimaginethingsandbecomesery

paranoid...hevould lockthe housethinking therewassomeonédrying to gethi[n.d)@] Many yearslater,
Jeff himself describedhis drinking behaviorasbeginning asoonashe got upNhe would takea beerwith
him in the shower. He thencontinueddrinking all day. Eventoday,he hasno ideawhat causedhis
behavior.

Jeff hasbeentreatedfor alcoholismon two ochsionsOrl August8, 1988, hevoluntarily admittedhimself
to the MissouriDepartmenbf Mental HealthO®MidMoOfacility. He wasdiagnosedvith Alcohol
DependenceSevere.He wasreferredthereby ColumbiaRegionalHospital,his employer: Otold meo

comehereor | wasgoingto Iosemyjob.éﬂ] At the time of his admissionhe wasOmildly
intoxicated.&2] During a psychosociakvaluation he reportedthat hedrankan averageof six to twelve
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beersa day, five to six timesperweek. He admittedto beingan alcoholic,andreportedthat hislongest
Odry(periodhadbeenfive andone-half months,while incarcerated.He wasableto recognizemedical,

familial, social,legal, andfinancialimplicationsfrom his drinking.@] He completeda four-weekin-
patienthospitalizatiorandtreatmenlprogramC‘)successfuIIyI.@] but begandrinking twelve beersa day
immediatelyafter his releaseon Septembe8, 198825]

On Februaryl2, 1989, JefSoughttreatmentat the University of Missourt ColumbiaHospitalsER Center
for alcoholuse. He admittedto havinghada fifth of Schnapps&ndthreeto six beersin the lasttwenty-four

hours. He threatenedo kill himself28] He wasagainvoluntarily admittedto the Missouri Departmenof
Mental HealthO®MidMoOfacility. He statedthat hismotherOwantedne to quit [drinking] or elsel will

die.4 His motherquotedhim assayingthat Oihe couldnOtjuit therewasno reasorto live.328] He
listed Odrinking@sa talentR He wasdiagnosedvith Alcohol Dependenceanda history of
Polysubstancé\busem

Dr. RobertSmith, a notedexperti n the areaof substgnceabuse conductedan extensivereview of JeffOdife
history. In an affidavit, he noted,OlnreviewingJeffOsriminal record,his legal offenseswvere committed
while underthe influenceof alcoholand/oranotherdrug. His violent episodesalsooccurredafter he had

ingestedalcoholasdocumentedy policeand hospitalrecords.@i] Further,he foundthat JeffOBaranoid
Personality DisordewasOexacerbatday hisuseof alcoholat thetime of the offenseandthat, atthetime
of the offense,his Oparanoidymptomswvere enhancedy thealcoholto the point of beingdelusional,

resulting inaggressivé)ehavior@z]

Thoughalcoholabuseis a choice,somepeopleenterthe world moredisposed tdecomealcoholicsthan
others;psychologisthavefoundthat geneti@ttributesexplainaboutsixty percentof the varianceof risk

for an alcoholusedisorder:63] [64] Psychologistsall the geneticallyinfluencedcharacteristicommon to
alcoholicsOneuronaind behavioralinhibition.d82] Sinceneuronaindbehavioraiinhibition is commonly
found in the personalityprofiles of peoplewith personalitydisorder§,6—6] it shouldnot be surprising that
sufferersof personalitydisordersareover-representedh the alcoholicpopulationandvice versal8Zl In
fact, sufferersof paranoidpersonalitydisorderareat an especiallyhigh risk for becomingalcoholics[.@]
[69] Their highrisk is not just a resultof geneticoverlapbut alsobecausealrinking alcoholto excessan
causeparanoia[.7—0] Sinceparanoidftendrink to escapeheir fearandsuspiciousnesshey canbecome

caughtin a destructivecycle.[ﬂ] Theydrink to escapgaranoian the short termnotrealizingthat inthe
long term alcoholmakesthem evemmorefearful and suspiciousrenderingthem evermorelikely to drink
in thefuture.

While Jeffwasnotinvariablyviolent whendrinking, thereis a clearconnectionbetweenhis alcoholism,his
paranoiaandhis legal offenses. The currentoffensewascommittedwhenhe wasunderthe influenceof

alcohol!Z2] When Jeffis ableto control his useof alcohol,heis generallyobservedo be a pleasanaand
productivepersondespitehis paranoia.

JeffOprison recordevealsa few alcoholrelatedoffensesalcoholis certainlyavailablein prison. Hehas
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hadno alcoholor substancebuseoffensessincehis trial in this case probablythe longestsoberperiodof
his adult life. And his prison alcoholiolationsdo notinvolve violence. The prison systenihasenabledleff
to control both his alcoholismandthe aggressiorthat sometimesccurredn connectionwith alcoholwhen
he wasin the community.

3. Jeff did not receivea fair trial.

A combinationof the inexperiencef the attorneysand JeffOsnentalillnesspreventedleff from receivinga
fair trial. JeffOsrial attorneydackedthe capitaltrial experiencenecessaryo understandhe significanceof
mentalhealthissues.JeffOsnentaliliness,paranoidpersonalitydisorder, preventechim from cooperating
with his attorneysduringall stagesof representationThe communicatiorproblemscausedy JeffOmental
illnesswere compoundedby thefactthat JeffOsial attorneyshadlittle trial experiencen capitalcaseshis
postconvictionattorneyhadno trial experienceandlittle postconvictionexperienceandhis directappeal
attorneyhadlittle appellateexperiencealthough hevasan experiencedrial lawyer.

Fromthe outset,Jefftold his lawyersthat hisarrestviolatedthe FourthAmendment.However,the two
attorneyswho representedeff at trial ignoredhis suggestiorthat theymoveto suppres®videncegainedas
a resultof his arrest. Their refusalto proceedashe desiredcauseduntolddifficulties in his interactionswith
them. BecauseleffOsttorneysefusedto addresshe arrestissue, theywere unableto securehis
cooperatiorin preparingand presentingmitigating evidenceor the penaltyphase.JeffOslifficulty in
interactingwith his trial attorneysandlaterwith his postconvictionandappealattorneysjs theresultof
mentalillness. For that reasonmuchof the mitigating evidencepresentedn this petitionwasnot available
to thejury. Dr. SmithOaffidavit and supportingdocumentsveretenderedo the Missouri SupremeCourt
during his first consolidatecdppealbut, that courtrefusedto considerthe evidence.

4. Unlike manyindividuals facing long sentence®r the deathpenalty, Jeffhas maintainedpositive,
meaningful relationshipswith his family.

Jeffis a significantsourceof support andyuidanceto his mother,DoreenSmith. This is particularly
significantbecauséis motherOdecisionsduring his earlylife madehis childhood verydifficult. She
marriedanddivorcedseveratimes. JeffOgather, Louis Tokar, wasan abusivealcoholic; Ms. Smith
divorcedhim whenJeffwasa baby. She waghenbriefly marriedto Don Kerschneranotheralcoholic. She
thenmarriedSamCooperandhadanotherchild with him. Mr. Coopertreated)effandhis olderbrother,
Louis Tokar,assecondclassmemberof the family. Ms. Smith ultimatelydivorcedhim, too. Sincethat
divorce,shebeenmarriedthreemoretimes. Theinstability in JeffOgarlylife is reflectedin his school
records. He enrolledlate for Kindergartenjn the Waynesvilleschooldistrict, on Septembe26, 1969, and
only attendedifty -one daysof school. Thereareno recordsavailablefor his first andsecondgradeyears.
When he beganattendingschoolin Waynesvilleagain,asa third gradestudent he againenrolledlate, and

only attendedne-hundredandtwenty-four daysof schoolthat yea|{.7—3] Jeff attendedat leastthree

different high schoold:Z4] During his youth, Jefflived for a time with his maternalgrandparentdjis aunt,
and his fatheraswell ashis mother. Louis Tokar, Sr. died of cancerwhile Jeffwasin high school. Shortly
beforehis fatherOdeath JeffO®lderbrother,Louis, Jr. wasinvolved inan automobileaccidentwhile
drinking. He suffereda severeanddisablingheadinjury. Jeff helpedhis mothertakecareof Louis, and,in

http://www.umsl.edu/~phillipsm/dp/tokarclem.html Page 8 of 16



BEFORE THE GOVERNOR 09/05/2007 02:41 PM

fact, wasoftenleft aloneto do so. Dr. Daniel,a psychiatriswwho evaluatedleff concludedOhehas
experiencednultiple movesresulting inpoor anchoringto any giventown orschoolsystem.@él

Given this history, one might expectthat Jeffwould resenhis mother. However,he s very supportiveof
her. He believesthat shenashada hardlife, muchharderthanhis, andis gratefulfor heracceptancand
support. Jeff expressedhis feelingsfor his motherasearlyas1993, whera psychologishoted,OHedoes
sharea markedregardfor his motherin spiteof clinical informationhe gavein regardto her manyproblems

in life. . . themewf his adorationof heraboundthroughthis testingH—G] Jefftold Dr. Danielthat his
inability to trustanyonehasOnothelpedhim to developa lastingrelationshipwith anyoneexcepthis

mother.. . [and]emphasize[dihat theonly valid relationshign his life is with his mother. &1

DoreenSmith valuesherrelationshipwith herson. She visitshim regularly,and sendshim moneywhen
shecan. It is not much,but, shehopeshe will be ableto buy thethingshe needsrom commissarywith it.
However,Jeff saveshis money,and sendst backto her,with instructionsabouthow sheis to usethe

money. Recently,for example he senther moneyso that shecould buy thewatchshenow wearsZ8]
Doreenanticipatesher birthdayeachyear;Jeff sendsher moneyso that shecango outto eat. He either
makesa restauransuggestiorfor heror encourageberto try somethinghew. She especiallappreciates
the moneyhe sendsher,assheknowshe earnsonly a tiny amount eaclmonth. He mustsavediligently in

orderto havemoneyto sendto herlZ9 Evenin prison, Doreersays,Olwant him alive.O

A long-time friend of the family, CarrieHadden describesleffasa Overyconsideratg@erson@ho calls his

motherandgivesher gifts periodically.[&] CarrieHaddenworriesabouthow Doreenwill be effectedif Jeff
is executed:OShe@skind-heartedperson.it would takeherforeverto getoverit, if Jeffwereexecuted...it

would bea profoundtragedy.@—l]

5. Jeff has compassiorand concernfor others.

In a referenceinte\rviewconducteday theMadison Qonvalesgerﬂen;enNith Block CIean\erAsit was
reportedthat JeffOGoesut of way to help people,@hat heis Onice,@ndthat hewaslike OOon# the

family.&2]

Jeff workedat the Madison Convalescer@enterfor morethana year,from April, 1985 throughMay 5,
1985, inthe Dietary Department.In responseo a questionon anorientationform, Jeffrepliedthat the
Dignity film shownduringorientationwasOgoodo seebecausét remindsyou old peoplehavefeelingsjust

like everybody else 83l Jeffreceiveda complimentcardwhich read,Olttakesa Ospeciakind of person
to put the needsof othersbeforetheir own...Toalwayshavea Opositive@utlook ratherthandwell on the
negative...Tayo that OextraileOwhensomeonaeedsa helping hand...Thankou for beingthat kindof
person...Madiso®onvalescenCenterand| would like tocomplimentyou for your helpansweringhe

telephone®n Friday. Your enthusiasm angositiveattitudeareappreciated!You did a good job.@ﬁ]

In aletterof recommendatiorBarbaraClavette the Administrator,wrote: C)Jefﬂwasprovento beavery
valuableemployee.He hashadvery low absenteeisngetsalongwell with Residentgsic] andstaff and
hasalwaysbeenvery conscientiousbouthis work duties...lwould highlyrecommendleff for employment
andfeel confidentthat you willfind him to be an asseto your facility. We aresorrythat heis movingout
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of stateandwill misshim.é@]

JeffOwlderbrother,Louis Tokar, who suffersfrom a seriousheadinjury, recallshow supportivehis brother

wasafter his accident. OJeffencouragedneNhe mademe wantto keepliving...to go on.&8l while Louis
wasrecoveringfrom his accident Jeffwould go forwalks with him, andtakehim fishing.

In prison, Jeffspentthe lasttwo yearsasa book cartworker. While all that wagequiredof him wasthat he
makethe booksavailableto the prisonerson hiswing andkeeptrackof them, hesawthejob asa way to
help others. He madeit a pointto know what typesof bookshis Ocustomerséhjoyed,andto pointthem
out whentheywere available. Beforethis, he spentsometime asan OISOPuicideprevention)worker.
While Jeffis not overly socialandvalueshis privacy, his interactionswith inmatesandstaff aregenerally
positive.

CarrieHaddena long-time friend of the family, valuesJeff becaus®f his positiveinputinto herlife. She
is a seniorcitizen,andtakesa variety of expensivemedications.Jeff recentlyidentified a discount,mail-
orderpharmaceuticatompany. Knowing that herprescriptionexpensegarehigh, andthat itis difficult for
herto getout of the house Jeff cut the contactinformationfor the companyout of a magazineandsentit to

her.[ﬂ]

Jeffis sustainedy hisfaith in Christ. He regularlypraysandreadsthe Bible, which he knowsquite well.
He enjoyssinging Christiansongsand hymnsto passthe time. Recently he wasbaptizedin prison. Jeff
seeksto know GodOsvill for him andto carryit out. In anarticle Jeffwrote severalyearsago, he talked
abouthis faith: OAlthough amin prison on deatiow, with my. . . healthin question.. . | amstill happy
becausd havesomethingNOBODY cantake. | havethe Holy Spiritin my soul,springingup inmelike a
fountainandmaking mewhole.. . | amnow in good handsl havea feeling of peace.For my Lord is

watchingover me andprotectingme from all evil. 388l

6. Jeff is not a dangerousperson.

Jeff hadno prior history of violent felonies. His only prior convictionswerefor driving while intoxicated
andreceivingstolenproperty. This offenseoccurredwhenJeff wasintoxicated.Mr. Douglassarrived
during a burglary,andwaskilled with a weaponJefffound at the scene. Thereis no indicationthat JeffOs
plansthat dayincludedviolence. While the shootingof Mr. Douglasswvashorrible and unjustified,it was
alsonot characteristiof JeffOsisualbehavior particularlywhensober. (His recorddoesreflectthat he
sometimedecamegitatedwhendrunk, but he neverinjured anyone.)His prison recordboth beforeand
after this offense,hasbeengood anddoesnotinclude any assaultiveoffenses. The prison systenclassifies
Jeffasa non-aggressivgersonality. If Jeff stays inprison, hewill not be a threatto the prison population,
the prison personnebr the public atlarge.

At JeffOsentencindhearing Michael Cahalin,an employeein the Missouri Departmenbf Corrections
testifiedthat hehadclassifiedJeffasa OLevelOneOnmate,which wasthe Oleastestrictivecustody

level. &9 ThomasFischer,anotheDepartmendf Correctionsemployeetestifiedthat Jeffhadbeen
classifiedasa OhighSIGMAOpersonality,meaningthat hehadthe Opersonalityraits of someonevho is
very naive,tendsto be gullible, [and] tendsto be victimized by otherinmateswho arestrongerthanthey
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are.&0 Jeff presentsa minimal risk to the prison system.

7. The deathpenalty isunfair, and wrong.

The executionof Jeffrey Tokaris an affront to the Americantradition of fairnessandto the moral
imperativeto refrainfrom killing. The pageanbf deathwhich hasbeenunrolling everyfour weeksthis
yearin Missourishouldendnow.

In recentyears,includingthis year,legislationhasbeenintroducedin the Missourilegislatureboth
abolishingthe deathpenaltyandcalling for a moratoriumon executionsintil the criminal justicesystemcan
be evaluatedand mademorefair. While a moratoriumcould be imposedby thelegislature,t is alsowithin
the powerof the governor.

The deathpenaltyis imposedin Missouriandelsewheren an arbitraryand capriciousmanner.Procedural
problemsabound,andnew oneskeepemerging. Most recently,in Ringv. Arizong No. 01488, theUnited
StatesSupremeCourthasagreedo reviewtheissue ofwhethera judge canmakethe factualfindings
necessaryo imposedeath. Missourilaw permitsthis optionwhenthe jury is unableto reacha verdict. And
approximatelyeight otherstategpermitthe deathpenaltyto be imposedby ajudgealone. Simply because
of wherethey happenednumerousdeathsentencesnay be vacatedoy asingledecisionof the United States
SupremeCourt.

A recentstudyof the operationof the deathpenaltyin 34 statesincluding Missouri,from 19771995
revealsthat therearestriking geographidifferencesin the way the deathpenaltyis usedin Missouri. For
example,in Cole County,the deathpenaltyis imposedat the rateof 267 perl000 homicidesIn the City of

St. Louis, theratefor the sameperiodis 3 per1000 homicide$2L]

Therearealsosignificantdisparitiesin theimpositionof deathsentencebasedon theethnicorigin of the
victim. Personsavho areconvictedof murderingvictims of African origin arefar less likelyto be sentenced
to deaththanpersonsvho, like Jeff,areconvictedof murderingpersonof Europearorigin. A recentreport
of the DeathPenalty InformatiorCenteron raceandthe deathpenaltyputsit thus: GRaceis morelikely to

affect deathsentencinghansmokingaffectsthelikelihood of dying from heartdisease322] Missouri
follows thenationaltrendin the relationshipbetweenthe raceof the victim andthe likelihood of a death

sentencég—:ﬂ

In jurisdictionswherejudgesaresubjectto political pressurebecausehey areelected like thejudgewho
presidedat JeffOsrial, the error ratein deathpenaltycasess higherthanin jurisdictionswherejudgesare

selectedn sucha way asto insulatethem frompolitical pressuré:g—A']

The samestudynotedthat jurisdictionswith a high rateof deathpenaltycaseshavea higherrateof
reversalof deathverdictsthanjurisdictionswith lower deathpenaltyrates. The authorsnote, GDur main
finding indicatesthat if we aregoingto havethe deathpenalty,it shouldbe reservedor the worstof the
worst: Heavy and indiscriminate use of the death penalty creates a high risk that mistakes will

occur.”Iﬁl

http://www.umsl.edu/~phillipsm/dp/tokarclem.html Page 11 of 16



BEFORE THE GOVERNOR 09/05/2007 02:41 PM

Reliability is not a hallmarkof the Missourideathpenaltysystem. Overall, duringthe studyperiod,33% of

deathpenaltysentencesverereversedy thecourtson somdevel 28] while somemay arguethat this
meanghat all mistakesrecaught,sothat aconvictionwhich hasbeenfully reviewedmustpassmuster,the
error rateis disturbingly high and suggestshat someerrorsprobablyslip throughthe net. An exampleis
JeffOslaim that histrial counselshouldhavefiled a motionto suppressthe Eighth Circuit declinedto
review his defectivewarrantclaim becausef an erroneoudinding that Jeffhadnot presentedt to the
Missouricourts.

Not only is the deathpenaltywrongbecausef theway in which it is applied,it is alsowrongbecauset re-
victimizesthosewho havealreadybeenharmedand createsnewvictims in the process.ExecutingJeff
Tokar would betraumaticto his familyNespecially his motherand brotherNandto othermemberf his
support group.Thosememberof the prison staffat PotosiCorrectionalCenterwho mustcarry out the
executionwill alsobe traumatizedy thelossof humanlife. In fact, atleastoneindividual who works for
the Missouri Departmenbf Correctionswho haswitnessecdhearlythirty executionswith victimsGamilies,
hasbeenso traumatizedoy herpreviousexperienceshat shenasmadearrangementto ensurethat shewill
no longerhaveto witness executionsWhile sheoncebelievedthat executionsould be healing,after
havingworkedwith almostthirty victimsGamilies before,during, and after executionssheno longetholds
that belief,and,in fact, hascometo believethat thedeathpenaltyis wrong.

ExecutingJeffrey Tokarwould betraumaticfor the family of thevictim, JohnDouglass.In fact, simply
preparingfor the executionof JeffreyTokar is difficult for the victimOdamily. Kay Crockett,the Victim
ServiceCoordinatorfor the MissouriDepartmenbf Correctionswrotein a letterdatedFebruary22, 2002:

OThiss a difficult, painful time for the Douglas][sic] familydsﬂ] She alsandicatedthat thefamily needs

to OdeaWwith all of the feelingsthat havere-surfaced.88! Executionsre-victimize the survivorswhile also
prohibiting future healing. If JeffreyTokaris not executedit is possiblethat, somealay, he might be ableto
expresgemorseand offer an apologyto JohnDouglass@mily. Underthe presentcircumstancesjowever,
he is far too frightenedand desperatéo takethis step. The possibility of future healingis eliminatedonce
Jeffrey Tokar hasbeenexecuted.While Oprosecutorsften stokea familyOsageby tellingthem that the
only the deathpenaltycanassuageheir sorrow,Ca Florida therapistwho works with the families of victims
saysthat familiesdo notrealizethat taking dife will notfill thevoid of alovedoneuntil afterthe

executionis over[29] ExecutingJeffrey Tokar will only widenthe circle of victims.

Standardof Review

Article IV, a 7 ofthe Missouri Constitutiongrantsthe Governorthe Opoweto grantreprieves,
commutationsand pardonsafter conviction. . . upon sucfteonditionsandwith suchlimitationsashe may
deemproper.(He is not restrictedby strict rulesof evidenceandis freeto considera wide rangeof legal

andequitablefactorsin the exerciseof his clemencypowersm He may considerany aspecbf the case,

including claimswhich the courtshavedeclinedto reviewfor procedurareasoné.lﬂ] GovernorHoldenis
alsofreeto expandthe relevantcaselaw andapply his own interpretatiorto grantrelief if he sodesires.
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Conclusion
Counsel family andfriendsof Jeffrey Tokar respectfullyrequesthat hissentencef deathbe commutedo

a sentencef life without the possibility of parole,or alternatively that areprievebe grantedstayingJeffOs
execution,andthat aboardof inquiry to convenedo determinehe factualissuesraisedin this application.

Respectfullysubmitted,

ELIZABETH UNGER CARLYLE MICHAEL J. GORLA, #26399
Attorney at Law Attorney at Law

200 S.EDouglas,Ste.200 720 Olive Street,Suite2301
LeeOSummit,Missouri64063 St. Louis, Missouri63101
(816) 5256540 (314)621-1617
(816)525-1917 (314)621-7449 -FAX

E-mail: elizcar@swbell.net E-mail: mjgorla@msn.com

CARYN PLATT TATELLI, LCSW
ForensicSocial Worker

P.O.Box 237

Highwood, lllinois 60040
(847)926-8644

(847)926-8645 -FAX

E-mail: ctatelli@yahoo.com
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