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TO: THE HONORABLE BOB HOLDEN,

Governor of the State of Missouri:

COMESNOW StanleyD. Lingar, by andthroughhis counselandpetitionsthe Governor
for anorderunderMissouri ConstitutionArticle 1V, Section7 and Section217.800RSMo.
(1994),to grantMr. Lingar executiveclemency,andcommutehis deathsentenceo life
without parole,or in the alternativestaythe scheduledexecutionand convenea boardof
inquiry to furtherinvestigatethe case.ln supportof this application,Mr. Lingar statesthe
following grounds:

INTRODUCTION

A. FACTUAL BACKGROUND:

Petitioner,StanleyDewainelLingar, wastried beforea jury in 1986in the Circuit Court of
St. FrancoisCounty,Missouri,on a chargeof murderin the first degreenvolving the
murderof ThomasScottAllen. Following a threeday bifurcatedtrial, the jury convicted
petitioneraschargedandrecommendead sentencef death,

1

(L.f. 106), which wasimposedby thetrial court.(L.f. 129).The guilt phaseof thetrial lastedtwo days.The
penaltyphasdastedoneday. At trial, Lingar wasrepresentetty DanielMoore, of PoplarBluff, Missouri,
who servedasleadcounsel(PCRTr. 19), andhis co-counsel Dale Nunnery.Mr. Moore hadno previous
experiencenandling eithea first degreemurdertrial or a capitalmurdertrial. (PCRTr. 33). Moore and
Nunneryalsorepresentegetitionerduring his original directappeal.

In the guilt phaseof the trial, the stateput on sixteenwitnessesandthe defensegout onone
witness,Scott Starkey whosetestimonyregardingpetitioner'devel of intoxicationactually
underminedhe defensetheorythat petitionercould not deliberateon the shooting.(Tr.
355-361). It wasthe trial "strategy"of Mr. Moore to convincethe jury thatLingar was
guilty only of seconddegreemurderbecausd.ingar did not havethe ability to cooly
deliberateon the shootingdueto his intoxication,which is the mensrearequirement
necessaryo convictsomeoneof first degreemurderunderMissourilaw. (PCRTr. 190).In
fact, during the closingargumentf the first phaseof the trial, Mr. Moore concededo the
jury thatLingar committedseconddegreemurder.(Tr. 383). Counselmadethis concessior
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without specificpermissionfrom Lingar to do so.(PCRTr. 20).

2

In anattemptto establishLingar did not "deliberate"asrequiredfor first degreemurder,
Mr. Moorerelied heavily upona defenseof voluntaryintoxication.Despitethis strategy,
Mr. Moore inexplicablydid not presentany evidenceof petitioner'shistory of alcohol
abuseor his treatmenfor blackouts At the time of Mr. Lingar'strial, voluntary
intoxicationwasno longera viable defensen Missouribecauset hadbeenrepealedasa
defenseo murderin 1983,two yearsprior to the dateof the shooting.e 562.076RSMo.
Cum.Supp.(1983).As aresult,the jury wasnot instructedthat voluntaryintoxication
could bea defenseo the crime. The prosecutomlsoinformedthe jury in closingargument
thatintoxicationis not a defenseandthattherewould be no instructionforthcomingwhich
statesthatalcoholis a shieldfor Lingar'sconduct.(Tr. 387).

The primary evidencepresentedy the prosecutiorat trial to establishguilt wasthe
testimonyof Mr. Lingar'sco-defendantDavid Smith, who testifiedfor the statepursuant
to a pleabargainagreementinderwhich hereceiveda ten yearsentencdor seconddegree

murderafter Lingar'strial wascompleted(Tr. 35051).—@)
3

David Smithtestifiedin long narrativeswithout objectionby eitherdefenseattorney.David Smith gavethe
following account:

In the late afternoonon SaturdayJanuarys, 1985, Lingaand Smithweredrinking anddriving
aroundtown in Doniphan,Missouri. They starteddrinking between5:00and 7:00 p.m. David
Smith drankaboutthreebottlesof wine andsix to eight canf beerwhile Lingar dranktwo
twelve packsof beer,alongwith anothersix packof beerandabouta half a bottle of wine. (Tr.
267, 271)Late that nightor in the earlymorninghoursof the following day astheywere
driving around,Lingar and Smith cameupon abousix juvenileswho were hitchhiking.Smith
rolled downthe window of the blue mustangtheyweredriving andaskedthe boyswherethey
were headedLingar informedthem that havasnot going the way they wereanddroveoff (Tr.
268).Lingar thenputthe carin reverseandbackedup andpickedup thehitchhikers.The five
or six juvenilespiled inthe backseat After driving approximatelya mile downtheroad,they
spotteda jeepwith thehood upLingar pulled theMustang up behinthe jeepandeveryonegot
out. ScottAllen told them that hédhadrun out of gas.Lingar told Allen that hewasheadednto
town andcoulddrop Allen off ata gasstationbut would notbe ableto bring Allen back.Allen
thengot a white jug from his jeepandgot in the Mustang withLingar and Smith. The
hitchhikerswereleft behindat the jeep.(Tr. 269-70). Lingar thendrovethe carthroughtown
and aroundseveralgasstationsbut they wereall closed He thenstarteddriving out of town
sayinghe wasgoingto checkon two gasstationsacrosghe bridgelocatedout of town.He then
droveacrosghe CurrentRiver bridgebut thetwo gasstationswereboth closed,andinsteadof
turning aroundto go backto town hekeptdriving out of town. As theyweredriving, Lingar
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told ScottAllen to takeoff his winter coatand ScottAllen refused Lingar thentold Allen to
takeit off or he wasn'tgoingto takehim backto town, soScottAllen complied.Lingar then
stoppedhe carby Lingo Lakeandtold Allen to removehis pantsand masturbateWhen Allen
refused,Lingar againindicatedhe would nottakeAllen backif he did not comply.(Tr. 271-76)
Lingar

4

thenstartedthe caranddroveto his parent'shouse Lingar got out of the carleaving Smithto
watchover Allen andreturnedwith a 22 automatiaifle, got backin the caranddrovebackto
Lingo Lake.Lingar told Allen to continuemasturbatingAllen thenaskedif he couldgetout
andurinate.As Allen wasurinating,Smith lookedacrosshetop of the carandsawLingar
standingtherewith therifle laying overthetop of the carpointingtowardsAllen. (Tr. 276-
280).Lingar fired a shotandAllen fell to his kneesAllen thenpulled himself up irthe carand
satdownon thepassengesideseat.Allen thenjumped ovetthe consoleandsatbehindthe
wheel,turnedon thekey to try to startthe car, but failed to pushin the clutch. Lingar then
pointed therifle at Allen's headandshothim again.Allen fell out of the carbecause¢hedriver's
doorwasopen.Lingar thenapproachedllen andshothim a third time. (Tr. 305-6). Lingar
thenopenedhetrunk, grabbeda tire iron andhit Allen with it (Tr. 307).WhenLingar realized
Allen wasnot deadyet, he backedup thecarandthenproceededn a forwarddirectionto strike
Allen with the carbumper.ThenLingar droveaway.(Tr. 308).Lingar and Smith droveto
Lingar'sbrother,Eddie'shouse Eddieinformedthem that theyweededo cleanup thebloody
snow,so theyreturnedto the sceneThey put Allen's body inthetrunk, droveto the Eleven
PointRiver bridgeandthrewthe body offthe bridge. Theythendrovebackto Lingar'sparents
houseandcleanedup thetrunk. (Tr. 286-93). At somelater point, Lingar and Smith decidedto
leavethe state After pawningthe mustangio a salvagedealer,andupon advicedy Lingar's
fatherthat itwasbestto leavethe state Lingar and Smith took Lingar'sfather'scarto Bowling
Green,Kentuckyto staywith Lingar'ssister.Theydisposed otherifle on abackcountryroad
in Kentucky.(Tr. 300-303).

The medicalexaminemwho performedthe autopsy Dr. Ramirez testifiedthat thecauseof deathwasthe
first bulletto the chest.(Tr. 136, 148) At the postconvictionhearing the pathologistof BooneCounty,
Missouri,Dr. JayDix, testifiedthat afterreviewingDr. Ramirez'report,it washis professionabpinionthat
David Smith'saccounthat Lingarrepeatedlystruckthe headof the victim with atire iron

5

andranoverthevictim with the carwasinconsistentwith the medicalevidencebecauseherewereno
bruisesor abrasionn thevictim's body, othethanthe gun shotwoundsandonelacerationfour inches
from theright ear.(PCRTr. 5-10).

David Smith furthertestifiedthat hereportedto officersthat Lingarwasdrunkthat nightandthat Lingardid
not know what he wasdoing. (Tr. 323-28). David Smith testifiedthat "oneminute he [Lingar] seemedike
he knewwhat he wasdoing andthe nexthe just seemedotally different.” (Tr. 341).In addition,the state
calledtwo of the hitchhikers.RichardBook, one of the hitchhikers,hadgiven a statemento officersthat
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Lingar and Smithweredrinking andweredrunk (Tr. 163-64). The otherhitchhikercalledby thestate,
Jimmy Bessenttestifiedthat Lingarhad beendrinking but wasnot swervingall overtheroad.(Tr. 171).

During the penaltyphaseof thetrial, in his openingstatemento the jury, the prosecutoinformedthe jury
that theonly additionalevidenceat would presenatthat stagevasthat Lingarhada consensuahomosexual
relationshipwith his co-defendant(Tr. 395).Upon objectionby defenseounsebasedupon surprisend
relevancethe staterepliedthat theevidencewasrelevantto the motive, wasa circumstancef the crime,
andrevealedL.ingar'scharacter(Tr. 39697). Whenthe staterecalledDavid Smith to the standat the
penaltyphase he testifiedthat heandMr. Lingar wereengagedn a homosexuatelationship(Tr. 403).
The statedid

6

nothingfurtherto link this testimonywith petitioner'spurportedmotive for the murderor any aggravating
circumstancesubmitted.

During his penaltyphaseargumentMr. Mooretold the jury that hewasprecludedirom presentingandthe
jury wasprecludedrom consideringnonstatutory mitigatingvidenceandcircumstanceg.Tr. 437).Mr.
Moore pointed outo thejury that theyshouldconsiderthe statutory mitigatoref Lingar'slack of prior
criminal history, Lingar'syouth, and Lingar'sintoxicationwhich kepthim from appreciatinghe criminality
of his conductin determiningpunishment(Tr. 437-38). After approximatelythreehoursof deliberation the
jury returnedwith a verdictsentencingd.ingar to deathbasedupon afinding of two statutory aggravating
circumstancesSeer 565.032 RSMo(1986).The jury found the aggravatingcircumstancehat "themurder
of ThomasScottAllen involved tortureanddepravityof mind." (L.f. 106). Thejury alsofoundthat the
murderwascommittedwhile Lingar wasengagedn the perpetratiorof a kidnapping. [d.).

B. PROCEDURAL HISTORY:

On April 18, 1986, MrLingar'sjudgmentof convictionfor capitalmurderandsentenceof deathwas
imposedin the Circuit Courtof St. FrancoisCounty,Missouri.Mr. Lingar filed a timely appealof his
convictionto the SupremeCourtof Missouri,which affirmed the convictionand sentenceState v.Lingar,
726 S.W.2d 728 (Mo.

7

banc1987),certdenied 484 U.S.872 (1987).ThereafterMr. Lingar filed a postconvictionrelief motion
pursuantto MissouriSupremeCourtRule 27.26 (repealed988)in the Circuit Courtof St. FrancoisCounty,
Missouri.Mr. Lingar's27.26 motiorwasdeniedby theCircuit Courtafter a hearingandthis denialwas
affirmed by theMissouriSupremeCourt.Lingar v. State 766 S.W.2d 640 (Mdanc1989),cert. denied
493 U.S.900 (1989).

On Octoberl8, 1989, MrLingar petitionedthe United StatesDistrict Courtfor the EasterrDistrict of
Missouripro sefor habeaselief pursuanto 28 U.S.C.a 2254.0n March1, 1993, Mr.Lingar filed his First
AmendedPetitionfor Writ of HabeasCorpusby andthroughappointedcounselBurtonH. ShostakMr.
Lingar'sFirst AmendedPetitionfor Writ of HabeasCorpuswasdeniedwithout a hearingandhis casewas
ordereddismissedoy UnitedStatesDistrict JudgeleanHamiltonin a memorandunandorderdatedAugust
2, 1996.
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The Eighth Circuit, by a2-1 vote,affirmed the denialof habeaselief. Lingar v. Bowersox 176 F.3d453

(8t Cir. 1999).JudgeHeanewigorouslydissentedMr. Lingar filed a timely petitionfor a writ of certiorari
in the United StatesSupremeCourton March27, 2000, thesupremeCourtdeniedLingar'spetitionfor
certiorari.Lingar v. Luebbers120 S.Ct.1536 (2000)Lingar thenfiled a motionto recallthe mandatewith
the Missouri SupremeCourtarguing,amongotherthings, that hisdeath

8

sentenceshouldbe reversedunderState v.Thompson985 S.W.2d 779, 792 (Mbanc1999),becausehe
prosecutiordid not disclosetheir intentto useevidenceof homosexualityin aggravatiorof punishment.

The Missouri SupremeCourtsummarilydeniedLingar'smotionto recallthe mandateon October3, 2000.
Lingar thenfiled a petitionfor writ of certiorariwith the United StatesSupremeCourton January, 2001,
arguingthat Mr. Lingar wasdeniedhis right of EqualProtectionbasedon theCourt'srecentpronouncement
in Bushv.Gore __ U.S. __ (2000)Lingar v. Missouri No.0O-7717.Mr. Lingaris currentlyawaitinga
ruling on that petition.

REASONS FOR GRANTING CLEMENCY

e ClemencyShould Be Granted BecauseThere Are Significant ConcernsSurrounding Mr.
Lingar's Guilt and Degreeof Responsibility for this Murder.

Mr. Lingar'sco-defendantDavid Smith, enterednto a pleaagreementvith the stateandhis trial
testimonywasthe only directevidenceestablishinghat Lingarwasthe "triggerman”in this murder.
Smith receiveda tenyearsentencen exchangdor histestimonyandis now a freeman.

This lenientpleabargaingivento David Smith, by itself, raises "redflag" regardingSmith's
truthfulnessandcredibility. Criminal practitionersaarewell awarethat itis common fora co-
defendantjn exchangdor a favorablepleaagreementio

9

falsely minimize his own degreeof involvementandshift the blameto a less culpableo-defendant.
Thereis a significantdangerthat thisis preciselywhat occurredn this case As notedearlier,Smith's
testimonywasthe only evidencesuggestinghat Stanley LingamatherthanSmith, wasthe
mastermindf the kidnapping andhetriggermanin the murder.Both objectiveand subjectivefactors
that canbe gleanedrom therecordin this casestronglysupport aralternativetheorythat itwas
Smith, not Lingar, who wasthe ringleaderof this kidnapping ploiandwasthe personwho actually
shotandkilled ScottAllen.

The objectiveevidencehat suggestthat Smithwasthe triggermancomesto light basedupon a
comparisorof the factsof Smith'sstory withthe medicaltestimonyregardingthe conditionof the
victim's body.Smith testifiedthat Lingarshotthe victim, hit him severaltimesin the headwith a tire
iron andthenran over him with a car, prior to throwingthe victim's body intoElevenPointRiver. The
medicaltestimonyclearly establisheshat Smith'saccountregardingthe mannerof the victim's death
Is false.The only traumato the victim's body, aparfrom the gunshotwoundswasonelacerationto
the head.Had the victim beenstruckrepeatedlyn the headwith atire iron andrun overby thecar,
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thereobviouslywould havebeenadditionaltraumato the victim's body that would haveometo light
in the autopsylf Smithlied aboutthe causeandmannerof the victim's death,it is certainly

10

not unlikely that hewould lie abouthis own degreeof involvementn thekilling. It certainlywould
not takea greatdealof intelligenceor imaginationfor Smithto "flip -flop™ his involvementwith that
of Lingar, portrayingLingar asthe mastermincandtriggermanwhenin fact, Smith himself wagshe
actualkiller.

Therearetwo othersubjectivereasonsthat canbe gleanedrom the facts,that suggest that Smithias
the triggermaninsteadof Lingar. First, Smithis muchmoreintelligentthanLingar. Secondasan
intuitive matter,it is highly unlikely that Lingar,if he wasthe mastermindf this kidnapping and
murderplot, would havebeendriving the carandholdingthe victim at gunpointat the sametime.

Although Lingar'spreciselQ scoresarenot available boththe pre-trial mentalevaluationand, more
recentlyDr. A. E. Danielhaveindicatedthat Mr. Lingar'sintelligenceis in the borderlinementally
retardedrange.(L.f. 23-28). David Smith, although slightlyyoungerthanLingar, is muchmore

intelligent{2) Dueto confidentialityconcernslingar and his counsehavenot hadaccesgo any of
Smith'sschoolor prison recordsvhich we believewould establish that higvel of intellectual
functioningwasmuchhigherthanStanley Lingar'sHowever,the Board

11

of Probationand Paroleandthe Governor'sOffice arenot so constrainedln the courseof the
investigationof this application,Mr. Lingar would respectfullyequesthat theBoard of Probation
and Paroleexaminethe prison record®f both Mr. LingarandMr. Smithto seefor itself which of
thesetwo menis the mostlikely mastermindf thesecrimes.In light of this factthat Smithis the
muchmoreintelligentof the two, asan intuitive matter,it is thereforemuchmorelikely that hewas

the principle andthe Lingar wasthe accomplicen this criminal episodel3)

The secondreasorto doubtSmith'stestimonythat Lingar,ratherthanSmith, wasthe triggermanin
the murderand mastermindf the kidnapping wadis accountthat Lingar,afterthe abductiondrove
the carandheldthevictim at gunpointat the sametime. As anintuitive matter.it is muchmorelikely
that theslow witted accomplicetatherthanthe moreintelligentmastermindvould bedriving the car.
In addition,it would beextraordinarilydifficult for a personto concentraten drivingandhold the
victim at gunpointat the sametime. It is muchmorelikely that Lingar,beingthe accomplicedrove
the carwhile Smith heldthe victim at gunpointin the

12

passengeseat.Since Smith probablyhadpossessionf theweapon|t therefore follows that hdikely
shotthe victim insteadof Lingar.

Thesequestionssurroundinghe relativeculpability of Lingar and Smith raisesa disturbingquestion
regardingwhetherthe State ofMissouriputtheright manon deathrow. It is far from certainthat
Lingar, ratherthan Smith, mastermindedhis kidnapping andilled the victim. Thereis no dispute
that bothLingar and Smithwereinvolved inthe abductionof the victim. However,thereis enough
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doubtregardingtheir relativedegreeof involvementto justify sparingStanley Lingar'dife.

e ClemencyShould Be Granted Becausethe State Utilized Lingar's Homosexuality as a BasisFor
Imposing a Sentenceof Death, Which Offends Basic Notions of Justice and Fairness.

...wherediscretionis affordeda sentencingbody on amatterso graveasthe
determinatiorof whethera humanlife shouldbe takenor sparedthat discretiormustbe
suitablydirectedandlimited so asto minimize therisk of wholly arbitraryand capricious
action.

Greggv. Georgia 428 U.S.153, 189 (1976).

EvidenceconcerningLingar'ssexualpreferencealthough purportedlpfferedby thestateto establish
motive for the murder,wasnot presentediuringthe guilt phaseof trial. Prior tothe penaltyphasethe
statedid not offer any evidenceof Lingar'shomosexuatelationshipwith the co-defendantDavid
Smith. This is particularlycuriousbecauseéf this evidencewascritical to the state'sheoryof motive

13

for the homicide,why didn'tthe prosecutopresenthis evidenceduring Smith'sextensivetestimony

in the guilty phasé’-@ During sentencingproceedingshowever the statesuddenlyclaimedthat
evidencepertainingto Lingar'ssexualrelationshipwith Smith shouldbe allowedbecauseat showed
"one of the circumstancesf the crime" andthustendedto proveLingar'smotive for killing Scott
Allen. In the state'sview, "[Lingar] realizedthat tolet ScottAllen go would suddenlyring into
evidencethat hewasa homosexual,’addingthat Lingar'selationshipwith the co-defendantvas
relevant...

... becausé this wasa young ladythey hadpickedup andforcedto disrobe that would
makeperfectsensan our heterosexuasociety.But what'sodd isthe factthat theypicked
up ayoung boylt doesn'tmakeany senseawithout this evidenceThenwhat happensit
startsto fit moreof a pattern.(Tr. 402).

However,the prosecutodid not produceany evidenceo suggest that Lingarsexualrelationship
with the co-defendanimotivatedthe offense,andraisedno suchinferenceduringhis closing
argumentCo-defendantDavid Smith testifiedthat heandLingar hadbeenengagedn a homosexual
relationshipwhich wasthe only additionalaggravatingevidencesubmittedby thestatein the penalty
phase ptherthana letterwritten by Lingarthat thestatebelievedshoweda lack of remorse(Tr.

14
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at403-405).In light of thesecircumstanceghe prosecutor'purportedmotivationwasobviouslya
pretextto hide his truereasorfor presentinghis evidenceto inflamea homophobic juryfrom a rural
areawith prejudicialevidencethat Lingarwasa practicinghomosexuala factthat theprosecution
believedthe jury would find morally offensive.

The federaldistrict courtrecognizedhat admissiomf this evidenceof homosexualitywasboth
irrelevantand prejudicialasa matterof Missouristateevidentiarylaw. The Eighth Circuit alsodid not
disputeLingar'sargumenthat theadmissiorof this evidenceviolatedthe constitution.However,the
courtastonishinglyrefusedto overturnLingar'sdeathsentencdy finding that theadmissiorof this
incredibly prejudicialevidencevasharmlesserror.

To allow a deathsentenceao be imposedbasedupon adefendant'sexualpreferencas both morally
andlegally indefensible Although the stateapparentlyrecognizedhat thishomosexualityevidence
wasinadmissiblen the guilt phasethe prosecutiomperniciouslyinjectedthis evidenceor thejury to
considerasrelevantevidencdn determiningwhetherLingar deservedo die. Therecanbe no
guestionthat thisinformationwasintroducedfor the solepurposeof inflaming a rural Missourijury
into imposinga sentencef death As a result,thereis a realquestion

15

whetherthe jury, absenthis inflammatoryandirrelevantinformation,would haveimposeda sentence
of death.

The prosecution'presentatiorof this evidencewvasa transparentbut effective,tacticto inject an
inflammatoryandvolatile socialissue intahe caseto influencea rural jury to condemnappellantto
die becausdie was,asbelievedby manyfundamentalisChristiansin the "bible belt," animmoral
sexualdeviant. Homosexuality accordingto the views of many Americans particularly

fundamentalisProtestantsindicatesa "depravednind.'@ The prejudiceresulting fromthis evidence
permeatedhe sentencingproceedingsvith unfairnessElementaryprinciplesof justiceandfairness
demandhat Stanley Lingar'deathsentencéoe commuted.

e ClemencyShould Be Granted BecauseMr. Lingar Was Denied HisRight to Effective
Assistanceof Counsel.

The Sixth Amendmerdgcognizegheright to the assistancef counsebecausat
envisionscounsel'playing a rolethatis critical to the ability of the adversarialsystento
producejust results.

16

Stricklandv. Washington466 U.S.668, 635 (1984).
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Whena humanilife is at stake the Constitutiondemandsxtraordinaryprotectionsfor capital
defendantghat canonly be realizedif the accusedchascompetentounselThe EighthAmendmenand
IneffectiveAssistancef Counselat Trial in Capital Cases 107 Harv.L.Rev1923, 1940 (1994).
Counseldisregardeabtherviable guilt phasedefensedo pursuea voluntaryintoxicationdefenseand
furtherincorrectlyinformedthe jury atthe sentencingphasethat itcould only considerthethree
statutory mitigatingcircumstancesubmitted(i.e., age,lack of prior criminal history andimpaired
mentalcapacity)in determiningpunishmentThe jury wasalsonot presentedvith critically important,
attainableevidenceaegardingappellant'damily backgroundpsychiatrichistory,andborderline
mentalretardationThus, itwasvirtually inevitable,in light of theseinexcusablesrrorsof counsel,
that appellantvould beconvictedaschargedandsentencedo die.

A. Clemencyshould be grantedbecauseMr. Lingar wasdenied his right to effectiveassistance
of counselwhen his trial attorney admitted to the jury, without Mr. Lingar's consent,his guilt
to seconddegreemurder and basedthe defenseto the deliberation

17

elementof the greater first degreemurder charge on the obsoletetheory of voluntary
intoxication.

Trial counsel'gyuilt phasetheoryof defensecenteredupon hismistakenbelief that Lingar'svoluntary
intoxicationnegatechis ability to "deliberate"and,in turn, negatedhe mensrea requiredto support a
first degreemurderconviction.In his closingargumentwithout his client'sconsentcounseinformed
thejury that Lingarhad committedseconddegreemurder:

In this particularinstance Stanley Lingathascommittedthe actscontainedn the
instructionfor seconddegreemurder.l'll admitto that.Becausd think that if | tried to
argueto you that he'siot guilty of seconddegreemurder,I'm not goingto havemuch
credibility with you. Its very difficult for a defenseattorneyto admitany guilt on behalf
of hisclient.| think in a caseof this seriousnature wherethe State igalking about
taking thelife of StanLingar, that itis my duty to disclosethat toyou.

(Tr. 38384).

This argumentwhich restedentirelyon counsel'perceivedvalidity of the voluntaryintoxication
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defensehadgraveconsequence8ecausdhe jury wasnot instructedthat voluntaryintoxicationwas
a defenseor a factorto considerin determiningLingar'sguilt of the chargedoffense,counsel
presentedo viabledefenseat all to the capitaloffenseof first degreemurder.For all intentsand
purposescounseljn effect,concededhat Lingarwasguilty of first degreemurder.

18

With no viabledefensdo the greatercharge and counsel'soncessiorof guilt to the homicide,
convictionof the capitalcrime wasa foregoneconclusion.

ConcedingLingar'sguilt andrelying on legallyinvalid theoryof defenseresentsa textbook example
of ineffectiveassistancef trial counselBoth JudgeHeaneyfrom the Eighth Circuit and District
JudgeJeanHamiltonrecognizedhat counsel'performanceavasdeficient.Counsel'sncompetencés
particularlyegregiousbecausein light of the credibility problemsof starwitness DavidSmith as
outlinedabove,a strong defenseould havebeenpresentedhat DavidSmith wastheringleaderof the
kidnapping andhetriggermanin the murder.Had this defensebeencompetentlyassertedthereis a
reasonabldikelihood that Mr. Lingar would havebeenconvictedof the seconddegreefelony murder
andwould haveprobablyhavebeenreleasedn paroleby now.

As with the homosexualityclaim, it is astonishinghat thecourtsdid not grantrelief on thisclaim.
GovernorHoldenis not constrainedy hypertechnicalandarcanerulesof law that, inrecentyears,
havebeenmanipulatedand pervertedby conservativeourtsto denyrelief to prisonerson meritorious
claims.If theright to effectiveassistancef counseis to remainviable in this state,Stanley Lingar's
deathsentenceshouldbe overturned.

19

B. Clemencyshould be grantedbecauseMr. Lingar wasdenied his right to effectiveassistance
of counselwhen his trial attorney incorrectly argued tothe jury that they could not consider
non-statutory mitigating factors when they consideredimposing a sentenceof death.

During his penaltyphaseclosingargumentLingar'sattorneyexplainedto thejury that thejury
instructions'tell you whatthelaw is." (Tr. 437) He explainedto thejury that theymustfind an
aggravatingcircumstancendthenconsiderthe mitigating circumstancedld.). In describingto the
jury what mitigating circumstancehey could consider Lingar'scounselexplained:

And by mitigatingcircumstancesye -- andwhenl speakof we, the defendant- is
limited to what the statutory mitigating circumstancesare. We may have other
mitigating circumstancesbut they are not involved in the statute and we're not
allowed to presentthem. In InstructionNo. 17 theres a list of the mitigating
circumstancesthat webelievethe evidencgustifies.

http://www.umsl.edu/~phillipsm/dp/Lingar.html Page 13 of 25



http://www.umsl.edu/~phillipsm/dp/Lingar.html 09/05/2007 02:55 PM

(Id.) (emphasisadded).

Both the District Courtand JudgeHeaneyfound that Lingar'sattorney'sperformancevasdeficient
within the meaningof Strickland

Petitioner'sattorneyerredin statingto the jurorsthat theycould consideronly statutory
mitigating factors.SeePenryv. Lynaugh 492 U.S.302, 32728 (1989)(jury mustbe
permittedto considerany mitigating factors);Hitchcockv. Dugger 481 U.S.393, 39899
(1987) (vacatingdeathsentencevherejury wasinstructednot to considemonstatutory
mitigating circumstances).ockettv. Ohig 438 U.S.586, 605 (1978fOhio deathpenalty
statuteimpermissibldimited mitigating factorsjury

20

could consider).The Courtassumeshat counsel'performancevasdeficientwithin the
meaningof Strickland

It is apparenthat Lingar'sattorneyfailed to researctthe law regardingnonstatutory mitigating
circumstancesgventhoughbhis client'slife wasat stake.

Becauseof counsel'snistakenunderstandin@f the law, the jury wasprecludedirom hearingand
consideringavailablenonstatutory mitigatingvidencencluding, but not limited to, the following
mitigating factors:(1) a backgroundf beingvictimized by physicalandsexualabuse(2) a history of
seriousalcoholabuse(3) a history headacheandblackoutswhich could be relatedto his alcohol
abuse(4) that Lingaris normally a dependentpassiveandnon aggressivperson(5) Lingar'spoor
self-esteemandacuteparanoia (6) his potentialto be rehabilitatedhroughtreatmentand(7)
documentedemorsefor the crime.

The statehasconsistentlyarguedthat thejury wasawarethat theycould considemonstatutory
mitigating factorswhenthey handeddown judgment.This argumenignoresthe fact that nonstatutory
mitigating evidencewasneverpresentedo thejury. As JudgeHeaneynotedin dissent,'l cannot
acceptthis rationalebecausehe jury hadno mitigatingevidenceto consider Becauseof counsel's
misunderstandingf the law, he failed to investigateand developnonstatutory mitigating
circumstancescluding a backgroundf sexualabuse seriousalcohol

21

abuse a history of blackouts mentalproblemsanddocumentedemorsefor the crime.| repeatthe
fact that thejury wasinstructedby thecourtthat itcould consideranycircumstancess besidethe
point, asdefensecounseheitherdevelopecdor presentegny suchevidence.'Lingar, 176 F.3d453,

464 (8D Cir. 1999).
Had Mr. Lingar'sjury beenspecificallyinstructedon thesevennonstatutory mitigatingircumstances

setout above,it is very likely the jury would havefound that themitigating circumstancesutweighed
the two submittedaggravatingcircumstancesl herefore,it is likely the balanceof the evidencewnould
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have"tippedthe scales'in favor of a life sentencénadcounselperformedin a competentashion.

C. Clemencyshould be grantedbecausethe jury imposeda sentenceof death without first
considering sevensubstantial mitigating circumstancesthat likely would have resultedin the
jury imposing a sentenceof life imprisonment.

Lingar'sjury convictedhim andsentencedhim to deathwithout hearingor consideringa numberof
mitigating circumstanced.ingar'strial counselwasconstitutionallyineffective becausde failed to
conducta reasonablénvestigationinto Lingar'sbackgroundcharacterand medicaland mental
health.Lingar'sdefenseattorneyfailed to investigateand presento the jury the following mitigating
circumstancesluringthe penaltyphaseof thetrial: (1) Lingar'sborderlineintellectual

22

functioning,acuteparanoiddisorder,anxiety disorder,and dysthymicdisordeé@ (2) Lingar'shistory
of andtreatmentor blackoutsdizzinessandsevereheadacheg3) Lingar'shistory of alcoholabuse
which coincideswith his history of blackouts;and, (4) the extensivephysicaland sexualabuselingar
enduredasa child andthroughouthis teenageyears Lingar'strial attorneyalsofailed to presento the
jury that Lingaris a passiveanddependenpersonthat hesuffersfrom poor self-esteemandsevere
paranoiaandthat hehasa strong potentialor rehabilitationand/ortreatmentFinally, Lingar'strial
attorneyfailed to rebutthe prosecutor'ssrgumenthat Lingarshowedno remorsdor the crime by
presentingdocumentecaevidencewhich revealedthat Lingarwasin factremorsefulfor his acts.

Insteadof presentinghesemitigating circumstance$o thejury, Lingar'strial counselput forth a brief
pleafor mercythroughthreeof Lingar'sfamily membersHowever,thesethreefamily members-
Lingar'smother,GladysLingar, his father,Roy Lingar, andhis sister,DeborahLowe -- hadalready
lost credibility with the jury asit wasrevealedduringthe guilt phaseof thetrial that thesehree
individuals hadtried to help Lingar escapdaw enforcement(Tr. 301-302). The extentof the penalty

23

phasemitigating evidencencludedtestimonyfrom thesethreefamily memberghat Lingarhadnever
beenin troublewith thelaw, that hewasa good andhelpful personandthat hereceivedpoor grades
in high school.Counselfailed to call other,morecrediblewitnessego bolsterthe discredited
testimonyof thesefamily membersThe recordrevealsthat theravere otherwitnesseghat counsel
could havecalledon Lingar'sbehalf.(SeeExh. 2).

Moreover,despitethe factthat counsetelied on themitigating instructionregardingLingar'slack of
capacityto appreciatehe criminality of his conduct,supportedsolely with evidenceof Lingar's
intoxicationthe night of the shooting,counselffailed to askany questionof thesefamily members
regardingLingar'sintoxication.Counselfailed to questionthesefamily membergegardingLingar's
extensivehistory of alcoholabuseeventhoughtheywerethe peoplemostfamiliar with it.

Lingar'sjury convictedhim andsentencedhim to deathwithout hearingthat hisintellectual
functioningfell in the borderlineretardedrange . Thejury alsoneverheardthat Lingarsuffersfrom

http://www.umsl.edu/~phillipsm/dp/Lingar.html Page 15 of 25



http://www.umsl.edu/~phillipsm/dp/Lingar.html 09/05/2007 02:55 PM

severeparanoidandanxietydisordersalongwith a depressiomisorderknownasdysthymicdisorder.
Although Lingar'smother,father,andsisterall testifiedduringthe penaltyphaseof his trial that
Lingar "wasn'ttoo high a scholar"(Tr. 413), receivedpoor gradesn school(Tr. 416, 423),anddid
not

24

graduategrom high school(Tr. 416),the jury neverlearnedwhy this wasso. The pretrial mental
examinationfound the following:

the resultsof both verbaland performanceportionsof the WechslerAdult Intelligence
ScaleRevisedWAIS-R] placedMr. Lingarin the borderlinerangeof intellectual

functioningwith a full -scalel.Q. alsoin the borderlinerange

(L.f. 25). No WAIS-R scoreor 1Q wasreported,and,consequentlycounseineverattemptedo find
out whatLingar'sl.Q. scorewas.Whetherdueto neglector oversight this is a significantdereliction
of duty on thepartof Mr. Moore becauseheterm"borderline"encompassesrangeof intellectual
functioning,thelower endof which is considerednentallyretardedGolden,CharlesJ, PH.D.,

Clinical Interpretationof ObjectivePsychologicaTI’ests(1979).ﬂ)

The pretrial examinationdocumentd.ingar'ssignificantadaptiveproblemsincluding skipping school
atagel4, abusinglcoholat agel6, droppingout of schoolatagel7, andinability to hold downa
steadyjob. (L.f. 26). Counselwasalso

25

awarethat Lingarwasnot "self-sufficient" ashe and David Smith hadattemptedo live in their own
trailer, but endedup movingbackin with Lingar'smotherandfatherbecausehey could not makeit
on theirown. (Tr. 262-63). Lingar'sadaptiveproblemswere obvious.Theseproblemscombinedwith
the "borderlineintellectualfunctioning” shouldhavealertedMr. Moore of the necessityof more
investigationandfurther psychologicatesting,especiallyfor purpose®f mitigationin the penalty
phase.

On April 30, 1986, shorthafter Lingar wassentencedndarrivedat the Missouri Departmenbf
Correctionsa personalityinventory,the Million Clinical Multi Axial Inventory(MCMI) was
administeredo Lingar. (Add. at 98-101). Fromtheresultsof the MCMI, thefollowing parallelDSM-
lll diagnosesverelisted:

Axis I: Clinical Syndrome.. . . 298.3Acute ParanoidDisorder.300.02Generalized
Anxiety Disorder.300.40Dysthymic Disorder

Axis Il: Personality Disorder:. . AvoidantPersonalityprominent dependenttraits .
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CourseThe major personalityfeaturesdescribedoreviouslyreflectlong term or chronic

traits that are likely to have persistedfor severalyearsprior to the present
assessment

Severityof DisturbanceOn the basis ofthe testdata,the assumptiormay be madethat

this inmate is experiencinga severemental disorder. Furtherprofessionabbservation
and careareappropriate.

(Exh. 1) (emphasisdded).
26

Theinformationcontainedn the pretrial psychiatricexaminationrwasnot hiddenor keptfrom Mr.
Moore.Mr. Moorewasfully awareof the findingsandlack of conclusivenessen themostimportant
mitigatingissues.Theresultsof the MCMI performedafter Lingar enteredthe Departmenof
Correctiongrevealthat Lingar'sattorneyfailed to discoverconsiderabledditionalmitigating
psychiatricevidencewhich, asthereportstates;'are likely to havepersistedor severalyearsprior to
the presentassessment(ld.).

Lingar assertghat everthoughhis attorneywasoperatingunderthe deficientbelief that hewas
limited to statutory mitigatingcircumstances;ounsekhouldhavediscoveredandintroducedthis
mitigating psychiatricevidencebecauset provideda basis tosupport oneof the statutory mitigating
factorssubmitted,.e., whetherLingar hadthe capacityto appreciatéhe criminality of his conductIn
addition, this evidenceprovideda basis torequestan additionalstatutory mitigatingcircumstance
regardingwhether"the murder.. . wascommittedwhile the defendanwasunderthe influenceof
extremementalor emotionaldisturbance.t 565.032.3 (2RSMo.(1985).

The pretrial examinationfurther documented.ingar'shistory of blackoutsandits connectionwith his
history of alcoholabuseOnceagain,this history wasnever

27

presentedo thejury eitherduringthe guilt phaseor in mitigation of punishmentThe pretrial report
documentghe following:

[Mr. Lingar].. . hasbeendrinking heavily sinceage16. Hestatedhe usedto drink two
six-packsor moreof beera day.. . hestatedhe hadblackout spells" from age8. He
denieda completelossof consciousnesduringthesespells.He saidhe would feelweak
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after a spellandthe spellslastedone or two minutesput therewere occasionsvhenthe
spellwould lasta longerperiodof time. He wasinvestigatedat PoplarBluff and stateshe
wason medicationput it wasnot clearwhat medicationhe wastreatedwith.

Mr. Lingar.. . relatedan extensivesubstanceabusehistory primarily involving the useof
alcohol.He indicatedhe begandrinking alcoholic beveragesat approximately age8
and his excessivarinking hascontinuedto the time of his currentarrestMr. Lingar also
relateda history of "black-outs" in which he moreor less passesut andbriefly loses
consciousnes$lis descriptionof theseepisodeshowever,appeaito be morelike fainting

spellsthanseizuresi]t _is possiblethat there is a relationship betweentheseepisodes
and Mr. Lingar's early and heavy useof alcohol, but direct connectionis difficult to

ascertain.

(L.f. 23-26) (emphasisdded).

Lingar'strial counsekelied heavily on theextentof Lingar'sintoxicationthe night of the shooting
bothin the guilt phaseandthe penaltyphaseMr. Moore admittedLingar'sguilt to all elementf
murderin thefirst degreeexceptdeliberationin the guilt phasemistakenlyrelying on a"voluntary
intoxicationdefense'to the deliberationelementin the penaltyphase counsebasedhe statutory

28

mitigating instructionregardingwhetherLingar hadthe capacityto appreciateghe criminality of his
conductsolely on Lingar'sintoxicationthat night.Despitethis "strategy,"counselcompletelyfailed to
presentto thejury thefactthat Lingarhasa history of alcoholabuse As demonstratedbove this
history waswell documentedn the pretrial mentalexamination.

Lingar'shistory of alcoholabusewvasalsodocumentedn both presentencenvestigationreports
submittedbeforesentencingln thereportdatedApril 2, 1986 submittety Officer JameKellogg, he
reportsthat:

Lingar statedthat hebeganabusingalcoholwhenhe was16 yearsld. During the past
few years,he would consume [two] or moresix-packsof beerdaily. He statedthat he
would periodicallyabstainfrom alcoholfor periodsof time, but wasneverableto avoid
resumingit. He relatedthat heremainedsoberfor 4 [four] monthsuntil Januaryl, 1985,
whenhe resumeddrinking everyday, including thetime of the preseniffense.The
defendanstatedthat hehasusedmarijuanaon anoccasionabasis andvould attimes
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abuse'downers,"for which he hada legitimateprescription Lingar hasneverreceived
treatmentor substancabuse.

(L.f. 117).0Officer Kellogg'spresentenceeportconcludedwith the following:

Alcohol abusehasbeena problemfor the defendanfor a numberof years.He did not
seekprofessionatreatmentput tried unsuccessfullyo abstainfrom alcoholon hisown.
Alcohol abusés viewedby this officer asthe major discerniblecausativefactorin the
presentoffense.

29

(L.f. 116)L8)

Thefactthat theprobationofficer felt Lingar'shistory of alcoholabusenot just the factthat Lingar
wasintoxicatedon thenight of the shooting,wasrelevantandimportantfor sentencingpurposes
revealsthe extentof Moore'sdeficientperformancen failing to presenit asmitigatingevidence
beforethejury.

In addition,thereportdocumentghat Lingarhad beentreatedfor theseblackoutspells,which
includeda prescribednedicationIn fact,on March20, 1985, MrMoorerequested.ingar'smedical
recordsfrom Doctor'sRegionalMedical Center.The only recordfrom Doctor'sRegionalin Poplar
Bluff, Missouri,is that ofa CT scanconductedn Lingaron Decembe8, 1980.This recordnotedin
the history section"fainting." Therewerealsorecordsfrom Ripley County Memorial Hospitalin
Doniphan,Missouriwhich indicatedthat Lingarhadbeenadmittedto Ripley County Hospitalon
December2, 1980 andlischargedbn Decembe®, 1980.Theserecordsshowthat Lingarwastreated
by aDr. C. ForrestSpargerfor blackoutsandfainting spells.(L.f. at 113).The Ripley County Records
stateasfollows:

30

Chief Complaint:1. History of fainting, intermittently for two years;2. History of
Dizziness;3. History of blurredvision. Stateshe asbeentreatedby local physicianfor
ulcersandnerves. . Hehasneverhada EEG or brainscan.Statesthat all thetime he
wantsto sleep,evenduringschool.. . Becaus®f the abovenotedsymptomshe cameto
theclinic on 11/25/80X-ray of the skull doneat that timeshowedessentiallynormal
skull. Becauseof the recurrenceof thefainting, eversincethe first examinationby this
examineron 11/25/80he comesn at this time for furtherevaluationandtreatment.
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Final Diagnosis:Sphenoid maxillary andfrontal sinusitis.. . AbnormalEKG with
anteriorlateral ST elevation.Chronic obstructivepulmonarydisease. . Fainting,cause
not determined.

(Id.). @

Despitethe medicaldocumentatiorof Lingar'shistory of andtreatmentor black out spells,fainting,
dizzinessand headachesyndthefact that thecauseof these

31

fainting episodeshadnot previouslybeendeterminedMr. Moore did nothingto further determinghe
causeof Lingar'smedicalcondition.Neitherdid he try to further determinewvhetheror not Lingar's
medicalconditionwasrelatedto his history of alcoholabuse and/orwasa factorin Lingar'sbehavior
the night of the shooting.In fact, Lingar'sattorneypresentedbsolutelyno evidencef Lingar's
medicalconditionto the jury, despiteits clearrelevanceo theintoxicationdefenseduringthe
innocence/guilphaseandits relevanceo the mitigating circumstancesubmittedto the jury regarding
Lingar'scapacityto appreciatehe criminality of his conduct.

Furthermorethe pretrial psychiatricreportrevealsthat Lingar'sblackoutspellsbeganwhenhe was
eight yearold, the sameyearhe begandrinking alcoholicbeverageqL.f. 24-26). Thereportalso
notesthat itis possiblethat therdas a link betweenLingar'sheavyuseof alcoholandthe blackoutshe
experiences(L.f. 24). During theseblack outsLingar doesnot completelyloseconsciousnessyhich

Is consistent withthe factthat heappeareaonsciouson thenight of the murder,but did not remember
the incidentclearly. This is alsodocumentedn thereport:"Mr. Lingar saidbeyondthis pointhe
cannotremembernything untilafterthe allegedcrime.. .." (L.f. 25). Mr. Mooretestifiedthat when
he first interviewedLingar, Lingar could not remembepartsof theincident,but that closetto trial,
Lingar no longerclaimedmemoryloss,although Lingaicould not tell him how manytimeshe

32

shotthevictim. (PCRTr. 21-22). Lingar, however testifiedthat whathe told his attorneyaboutthe
shootingcamenot from his own memory,but solely from what David Smith told him. (PCRTr. 54-

56) 10) Regardlessl.ingar told the examiningpsychiatristand his attorneythat hecould not
remembeipartsof theincident.

At the very least,Lingar'sjury shouldhaveheardthat therevasa possibilitythat Lingar'sntoxication
wasaccompaniedby "blackout"spells.In light of the pretrial reportandthe factthat counsel'snly
defensawvasthat Lingarcould not deliberatebecausdne wasvoluntarily intoxicated,Mr. Moore
shouldhavepresentedo the jury the obviousconnectiorbetweentheseblackoutspellsandLingar's
intoxicationandlossof memoryon thenight of the murder.

Lingar'sjury sentencedhim to deathwithout hearingimportantmitigating evidenceconcerninghis
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backgroundandcharacterAlthough the jury heardfrom
33

Lingar'sfamily memberdhat hewasa good kid,helpedothers,andhadneverbeenin troublebefore,
the jury did not hearrelevantandkey mitigating evidenceof the difficult childhood andeenageyears
Lingar experiencedlueto physicalabuseinflicted upon himby hisfather,and sexualabusenflicted
upon himby hisoldermale cousin.Affidavits submittedby Lingarandhis mother,GladysLingar,
revealthat Lingar'datherhada seriousdrinking problemandwould beat.ingar and his siblings
while in a drunkenrage,usingwhateverhe could gethis handson. (Exh. 2).

In addition,despitethe sexualnatureof the offense,Lingar'sattorneyfailed to discoverthe extensive

sexualabuselingar sufferedthroughouthis childhood2D) Affidavits submittedby Lingarand his
nephewsSteveand Curtis Thornsberryrevealthat Lingarwasabusedsexuallyby hismucholder
cousin,Darrell Grissom,from the ageof five andlastingthroughouthis teensDuring this sexual
abuse Darrell GrissomfondledLingar, attemptedo penetratéhim anally, andengaged.ingarin both
masturbatiorandoral sex.(1d.).

34

Had this evidenceof physicaland sexualabusebeenpresentedo thejury, it would haveprovided
powerful evidencen the mitigation of punishmentThis evidencenould havealsoprovidedan
explanationfor the sexualovertonessurroundingthe crime. It is beyonddispute ,basedupon scientific
data,that victimsof child sexuabbusetendto becomevictimizerswhentheybecomeadults.See
Mendel, The Male Survivor: The Impactof SexualAbuse(1995)pp. 121123.

Mr. Moore alsofailed to furtherinvestigateandpresento thejury evidenceregardingLingar's
characterandemotionalfunctioning,i.e., that Lingarsuffersfrom poor self esteemandis generallya
submissivedependentpassiveand non-aggressiveerson.The pretrial psychiatricexaminationof
Lingar'sresponsesn theMMPI "reflectedpoor self-esteem'although itreportedthat "therewasno
evidencesuggestiveof an ongoingthoughtor mooddisorder."However,the MCMI personality
inventorywhich wasadministeredo Lingar shortly after he arrivedin the Missouri Departmenof
Correctiongreportedthe following concerningLingar'spersonalitypatterns:

Most characteristi®f this prisoneris his apprehensivandfearful mistrustof others,his
markeddepreciatiorof self-worth, a generalsocialpassivityandawkwardnessanda
fearful hesitationin mostsocialsettings.. .

this rathersadmanalsoexperiencesecurrentanxietiesanda pervasivedisharmonyof
mood.. . . andhis over concernwith socialrebuff and

35

exploitationis oftenintensifiedby histendencyto anticipateand,thereby elicit rejection
andvictimization.. .
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he evincesa conciliatorysubmissiorto othersanda dependensearchor supportive
personsasa consequence.. hetypically assumes passiverole in which he willingly
submitsto the demand®f othersto fulfill his dependencyeeds. .

heis not likely to be aggressiver a troublemaker. .

This manis frequentlyself-absorbedbeinglost in daydreamshat mayoccasionallyblur
fantasywith reality. . .

preoccupationsvith personainadequacyndfeelingsof worthlessnessr guilt arealso
notable,andthey deservecarefulreview.. .

(Exh. 1). Lingar'sdependenandsubmissivecharactercoupledwith his "acuteparanoia'wasclearly
relevantin mitigation.Eddingsv. Oklahoma 455 U.S.104, 107108 (1982).

Although atrial attorneyshouldnot be faultedfor failing to investigatemitigatingevidencewvhenthe
strategynot to do sois basedon soundassumptionsRickens 714 F.2dat 1467, Mr.Moore'sdecision
not to furtherinvestigateherewasbasedon everythingout soundassumptionsit wasbasedon
counsel'dack of knowledgeof thelaw, andwasthe resultof neglect,lack of thoroughnessandlack
of preparationLingar'sattorneyreadthe pretrial mentalexaminatiorwhich containedmuchof the
mitigating evidenceput he neverthelessompletelyfailed to follow up on thenconclusivefindings
containedn report.As the MCMI reveals,

36

had counseffollowed up andrequestedn additionalmentalevaluation he would haveobtained
additionalinformationand documentatiorof Lingar'spsychologicabndemotionalproblems.

The EighthAmendmentdemanddhat thecapitalsentencehavefull andindividualizedinformationin
decidingwhetherto takea life. The Sixth Amendmenimposeson counsethe duty to "individualize"
his or her client beforethe jury canmakea reliabledecision.Mr. Moore dismally failed in this duty
and Lingar now facesthe ultimate prejudiceof sacrificinghis life. But for the constitutionally
deficientperformancdy Lingar'sattorney,asfound by JudgeHeaneythereis a reasonable
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probability the resultof the penaltyphasewould havebeendifferent. StanLingar'sdeathsentence
shouldbe commuted.

CONCLUSION

Stanley Lingar'dife deservego be sparedAs outlinedin this application,thereareseriousdoubtsregarding
Stanley Lingar'guilt andthe appropriatenessf the deathsentencdhandeddown by Mr. Lingar'sjury. This
casealsopresentsan opportunityfor the Governorto demonstratéo the peopleof Missourithat acitizen's
private sexualpracticesshouldnot be consideredasa reasorfor imposinga sentence

37

of death.This casefurther providesthe Governorwith the chanceto reaffirm a unifying principleupon
which both proponentsand opponent®f capitalpunishmentvould agreethat ina caselike this onewhere
the evidenceof guilt is uncertain a deathsentenceshouldnot be carriedout.

RespectfullySubmitted,

Kent E. Gipson,#34524
JeremyS. Weis,#51514

Public InterestLitigation Clinic

305 Eas63Y Street
KansasCity, Missouri64113

(816) 363-2795Fax (816)363-2799

1. Mr. Lingar hascontinuallymaintainedhat he cannotremembeithe shooting.Thisis
documentedn the pretrial psychiatricexamination(L.f. 25). Also, Mr. Mooretestified
that petitioneroriginally told him thathe wassodrunk he could not remembethe entire
incident.(PCRTr. 21). Mr. Lingar alsotestifiedto this during the postconvictionhearing.
(PCRTr. 54). Mr. Lingar testifiedthatwhathetold Mr. Moore regardingmostof the
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detailsof the incidentactuallycamefrom whatDavid Smithtold him. (PCRTr. 53-54).

2. Perhapghe strongesevidenceof Smith'sgreaterintelligenceis demonstrate@t Smith'ssentencing
hearing,whereSmithreada statemenhe had preparedSmith'sstatements cogentandwell-written,
demonstrating level of intelligencefar greaterthanhis borderlinementallyretardedco-defendant(See
Exh. 3).

3. Thetheorythat Smithwasthe leader,andLingar wasthefollower in this criminal episodds strongly
bolsteredby Lingar'sprison MCMI evaluationwhich diagnosed.ingar'spersonalityaspassive"and
"avoidant."A characteristiof this diagnosigs passivity,submissionanda lack of initiative; hardlythe
personalityprofile of the mastermindf a plot to abductand murderScottAllen. (SeeExh. 1).

4. In his guilt phaseclosingargumentthe prosecutostatedthat motivewasirrelevantandhe did not know
why anddid not haveto provewhy the victim waskilled. (Tr. at 369).

5. Oneof theaggravatingcircumstancepresentedn theinstructionswaswhetherthe murderinvolved
tortureor "depravityof mind." This instructiongavethe jury a vehicleunderwhich they could be
influencedto imposedeathbecaus®f Lingar'sstatusasa sexualdeviant.

6. Counsel'dailure to presenthis mentalhealthevidencan support ofa guilt phasediminishedcapacity
defensewvasalsoineffective becausehadthis evidencebeeneffectively presentedthereis a reasonable
probability that Lingarwould nothavebeenconvictedof the capitalcrime. Strickland 466 U.S.at 694.

7. Dueto Lingar'sindigentstatus Lingar'soriginal habeasttorneysequestedrom the District Court
"sufficient fundsto secureexperttestimonynecessaryo provethefactsallegedin the petition” in the First
AmendedPetition.(First AmendedPetition,54). However,this requestwasdenied.Presentounsels
unableto obtain theraw datafrom Lingar'spretrial examinationUndersignedcounsekontactedr. A.E.
Danielwho reviewedhis pretrial evaluationandinformedcounsethat Lingar'dQ falls in the lower rangeof
borderline However,Dr. Danielfelt he neededo conductanothemeuropsychologicatvaluationof Lingar.
Unfortunately,Lingar lackstherequisitefundsto havethe necessargvaluationperformed.

8. The MCMI personalitytestconductedshortly after Lingar enteredthe Departmenbf Corrections:

"This manreportsrecurringepisodesf alcoholism.Although he may havemadeeffortsto resolvethis
difficulty, he anticipatescontinuedproblemsin this area,andmay experiencelistress ovethe consequence
of alcoholismon hiswork possibilitiesandfamily relationships.'(Exh. 1).

9. The medicalrecordsfrom Ripley Countywere presentedo thetrial judgebeforesentencingTheywere
submittedwith the "partial pre-sentence'teportdoneby thestateof MissouriBoard of Probationand Parole
which wasfiled with the courton April 3, 1986. (L.F. 113)Probationand Paroleofficer, Dan Gregg,noted
in his pre-sentenceeportthat

[Mr. Lingar's] motherindicatedthat Stanley hatdeentreatedfor blackoutsby Dr. Spargelin approximately
1980.This doctoris no longeriving, however,the medicalrecordswere obtainedfrom the Ripley County
Memorial Hospital.Lingar wasin the hospitalin 1980 andone of the final diagnosiswvasfainting, causenot
determinedMost of the recordsweredifficult to read,however,theyareenclosedvith this report.
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(1d.). It is alsoimportantto notethat thispre-sentenceeportwassubmittedto the Missouri SupremeCourt
asan attachmento the"Reportof the Trial Judge."

10. The Probationand Parolepresentencenvestigativereportsubmittedto the courtby Officer James\.
Kellogg alsodocumentghe following:

"Lingar statedthat herecallspicking up thehitchhikers,andlaterthe victim, but he doesnot remember
anything that happeneeélativeto the deathof the victim. On the eveningof January6, David Smithtold
Lingar that Lingarhad shotandkilled someoneAfter Smith explainedwhat happenedhe andLingar
thoughtaboutgiving themselvesip, butwere afraid of the consequences. Lingarstatedthat Smith's
testimonyat the trial wasat variancewith his earlierstatementgLingar] statedthat hebelievesheis
innocentof murderin that hedoesnot remembehavingcommittedthe offense,andonly hasSmith's
accountthat hecommittedthe crime."

(L.f. 119).

11.Lingar'strial attorneysalsofailed to discoverthat Lingarandhis co-defendantDavid Smith, hada
homosexuatelationshipWhenthe evidenceof this relationshipwasintroducedin the penaltyphase,
Lingar'strial attorney,Mr. Nunnery,objectedon thefollowing grounds:

" ... thisrelationships alsonot only a secretbetweernthem, buta secretto the defenseWe havenever
beennotified that therevasany evidenceof homosexualityand| think it is unfair to interjectit at this point
in the proceedings.(Tr. 39899).

Lingar'sattorney'svere completelyunpreparedor this evidence.
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