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IN THE MATTER OF: )
)

)

JAMES W. CHAMBERS, CP-22)

) NOVEMBER 10, 1999
PotosiCorrectional Center )
Mineral Point, MO 63660 )

)

APPLICATION FOR EXECUTIVE CLEMENCY AND/OR

THIS IS A DEATH PENALTY CASE.

EXECUTION IS SET FOR 12:01AM

COMMUTATION OF A SENTENCE OF DEATH
TO: THE HONORABLE MEL CARNAHAN,
Governor of the State of Missouri:

COMES NOW JamesW. Chambers, by and through counsel,GeorgeWinger and Kent Gipson, and
petitions the Governor for an order under Missouri Constitution Art. IV, Section7 and Sections
217.800 andb52.070 R.S.M1994),granting him a newtrial, or order his sentencebe commutedfrom
death by lethal injection to life imprisonment without eligibility for parole; or, in the alternative, stay
the executionpresently scheduledfor November 10, 1999, andappoint a board of inquiry under
Section552.070 toinvestigatethis caseor; stay the executionpending the completion of the
investigation of specialprosecutor Morley Swingleinto allegationsthat Mr. Chambers' conviction and
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sentenceof death was securedthrough the perjured testimony of severalof the prosecution withesses.
l.
SUMMARY OF REASONSJUSTIFYING EXECUTIVE CLEMENCY
JamesChambers' life should be sparedbecause:

e No one elsan modern timesin the United Stateshas receiveda sentenceof death where the
homicide occurred in the context of a bar fight. The death sentencegiven

1
to JamesChambersis, therefore, grossly disproportionateto the facts of his case.

¢ Witnesseswhosetestimony would have helpedprove that Chamberswasacting in self defense,
that the victim had a reputation for violence,and that this homicide wasnot premeditated, were
not heard by the jury dueto the incompetenceof trial counsel.

e The only prosecution witnesswho claimed to have seerthe shooting, Fred leppert, gavean
inconsistentand possibly perjured accountof eventsat the third trial which falsely bolsteredthe
prosecution'stheory that the shootingwas planned and premeditated.

e Evidenceof Chambers' borderline mental retardation which could have negatedhe
deliberation elementof the charge and provided powerful mitigating evidencein favor of a life
sentencewasnot presentedto the jury dueto the incompetenceof counsel.

e To executeJamesChambersafter he hasspent17 yearson death row would constitute cruel
and unusual punishment.

I.
INTRODUCTION

JamesW. Chambers, has been onMissouri's death row for over 17 yearsas a result of a barroom
argument which culminated in the shootingof Jerry Oestricker outsidethe Country Club Loungein
Arnold, Missouri in 1982.JamesChambers has had three trials, but he hasnot had three fair trials.
Due largely to the incompetenceof his different trial counsel,Mr. Chambers' story that he lawfully
actedin self defenseagainsta larger

2

man who wasthe initial aggressorand had a reputation asa violent barroom brawler, hasnever been
effectively told and properly presentedto a Missouri jury.

By all accounts,the facts of this case,essentiallyinvolving a barroom brawl resulting in a homicide,
would not seento warrant the imposition of the ultimately penalty of death by execution.Sadly
however,the Supreme Court of Missouri, in the words of former Chief Judge Charles Blackmar in
his dissentin Statev. Reuscher 827 S.W.2d710 (Mo.banc 1992),in it's eagernesgo affirm death
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penalty convictionsin Missouri, has"continually refusedto faceup to it's responsibilitiesin
proportionality review." Id. at 719 (Blackmar,J., dissenting).The factsin this caseled former
Supreme Court JudgeWarren Welliver to concludein his dissentin Chambers|l : "I respectfully
dissent. This is an ordinary barroom altercation....... Under thesecircumstances,| cannotimpose the
death penalty. | would reduce the sentencefrom death to life imprisonment without parole for fifty
years; otherwise proportionality in Missouri is reducedtotally meaninglessStatev. Chambers 714
S.W.2d527, 534 (Mobanc 1986) (Welliver, J., dissenting).

Apart from the disproportionality of the penalty to the severity of the crime, there are many other
compelling reasonsto spare Mr. Chambers'life. Becauseof the incompetenceof his trial attorneys
Karen Craft and Christine Grady, the jury did not hear compelling evidenceregarding the true facts
surrounding the crime which, at a minimum, would have resultedin a conviction for a lessorincluded
offenseof manslaughteror seconddegreemurder. In this regard, the commentsof jury foreman, Eric
Chism are particularly appropriate. Mr. Chism, in a swornaffidavit, has statedthat the experienced
and skilled prosecutor Richard Callahan totally out performed and out classed thedefensecounsel

3

at the third trial. Mr. Chism has now statedthat he doesnot believethat Mr. Chambers should be
executedand has provided powerful evidenceand insight indicating that if the casehad been properly
tried by competentcounselthat Mr. Chamberswould not be ondeath row. (Exh. 1).

It is inescapablethat there has never been a casén the post Furman era where a statehas executeda
convictedmurderer for a homicidethat occurred in the contextof a bar fight. If Mr. Chambers'
executionis allowed to proceedas scheduled the fairness of Missouri's criminal justice systemwill be
forever tarnished by this aberration of justice. Effective counselcould have persuadedhe jury that
this homicide wasa culmination of a barroom fight instigated by Jerry Oestricker, a violent man with
a reputation asa barroom brawler, whoseviolent acts precipitated his own death. The jury that
convictedand sentencedvir. Chambersheard nothing of Oestricker's background. It wasalsonot
pointed out to the jury that the prosecution'sstar witness,Fred leppert, gavea drastically different
accountof the shootingin Mr. Chambers'third trial. Mr. leppert's change inhis story went virtually
unchallengedby the defensewho incompetently failed to point out to the jury the inconsistencies
betweenMr. leppert's accountof the crime at the third trial and his previous testimony. Mr.

leppert's changedstory at the third trial, whether motivated by intentional perjury or his own lack of
memory and overall credibility, made this homicide appear muchmore premeditated than it actually
was.In particular, Mr. leppert's testimony at the third trial falsely suggestedhat Mr. Chambers
lured Mr. Oestricker out of the tavern, checkedhis gun as he wasexiting the tavern, and then shot
Oestricker a "split second" after he walkedout the door. In fact, Mr. leppert had previously testified
that there wasa

4

ten to twelve secondlapsebetweenthe victim's exit from the bar until the shotwasfired. This would
have provided plenty of time for Oestricker to attack Mr. Chambers before he wasshot, thus
bolstering his claim of self-defense.

The other glaring failure of trial counselin the third trial wastheir utter failure to put on any
evidenceregarding Mr. Chambers' borderline mental retardation, which could have rebuttedthe
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mental elementnecessaryto convict of capital murder and provided powerful mitigating evidenceto
the jury that would have convincedthem to spare his life at the penalty phase.Counsel'sfailure in
this regard wasinexcusable.For all the reasonsthat will be outlined below, elementaryprinciples of

justice demandsthat, at a minimum, Mr. Chambers' disproportionate and unfairly imposed
sentenceof death be commuted.

II.
STATEMENT OF FACTS

On Friday, May 29, 1982,JamesChambers spentthe Memorial day weekendcamping on the
Meramec River with his wife, Darlene Chambers, her two sons,Eddy and Kevin, his brother, Dan
Chambers, his cousin,Donny Chapman, and Chapman's girlfriend, Eleanor Hotchkiss. They spent
Friday fishing and target shooting. Sometimein the early eveningChambersand Chapman decidedto
try to geta boatto take the children out on the river fishing. Chapmantold Chambersthat the
Turners had a boatand both men along

5

with Eleanor Hotchkiss, left the river to look for the Turners. They first proceededto the Country
Club Lounge.

The Turner family had howeverleft the bar shortly before the group arrived. The Turners were asked
to leaveby Ken Vaughn, the bar owner, following a brief argument betweenJerry Oestricker and
Jackie Turner. Mr. Chamberswentinto the lounge and left without incident after realizing the
Turners were not there. Chapman, Hotchkiss and Chambersthen proceededto the Turners' home
which waslocatednearby. JackieTurner told Chambersthat their boat wasdry docked, but a
neighbor had a boatthat he might be ableto use.

Chambers and Jackie Turner returned to the Country Club Loungeto find the neighbor and seeif
they could getthe boat. Chamberswalked up to Jerry Oestricker an old acquaintance,and askedif
Oestricker would buy him a drink. Oestricker responded: "fuck you," and an argument erupted
betweenChambers and Oestricker. Ken Vaughn requestedthat they stop or take their problems
outside.Chambers headedfor the door and Oestricker followed asthe two proceededoutside.In the
course of the ensuingfight, Oestricker wasshot oncein the chestby Chambers.

At trial, the defensecontendedthat Chambers shot Oestricker in self defense After exiting the bar,
Oestricker hit Chambers and knocked him down and stabbedhim in the arm with a pair of needle

nosedpliers.{2 Chambers then shot Oestricker from the ground as Oestricker was moving toward
him. As Oestricker's momentum carried him closerto

6
petitioner, Chambers struck Oestricker with the gun.

The prosecution'stheory of the casewasthat this wasa premeditatedattack by Chambersto avenge
the altercation betweenJackie Turner and Oestricker earlier in the day. The State'sstar witness,Fred
leppert, who of all the patrons and employeesof the tavern, wasthe only personwho claimed to have
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seenwhat transpired at the time of the shooting,testified that Mr. Chambersknocked Mr. Oestricker
down by striking him in the headwith the gun. He further testified that asthe victim wasattempting
to getup off the ground, Chambers shot him once.

Witnessestestified that after Chambers struck Oestricker he returned to near the doorway of the bar
displaying the gun and made threatening statementsto the personsinside the tavern. He then walked
to the car he hadarrived in and wasdriven away.

The actual shootingoccurred sometimebetweenl10:15and 10:30 p.m. Autopsy results revealedthat
the victim died of a singlegunshotwound to the chest.Bruiseswere found on the victim's faceand
shoulders.The victim's blood alcohollevel was.14. Mr. Oestricker's level of intoxication however,was
probably higher than that becausehe hadreceivedintravenousfluids at the hospital during attempts
to savehis life.

The jury, after due deliberation, convicted Chambers of first degreemurder and returned a sentence
of death basedupon a finding of two statutory aggravating circumstancesunder Missouri law. The
jury found that petitioner had a substantialhistory of serious assaultiveconvictionsand that the
homicide involved depravity of mind. The jury heard noevidencein mitigation of punishment, other
than a brief pleafor mercy from Chambers' wife.

7
V.
PROCEDURAL HISTORY

After he wasconvictedand sentencedo death at his first trial in Decemberof 1982, theMissouri
Supreme Court reversedthe conviction becausethe trial court failed to give a selfdefenseinstruction.
Statev. Chambers 671 S.W.2d781 (Mo.banc 1984).Mr. Chambers' conviction and sentence
following retrial in 1985 wasaffirmed by the Missouri SupremeCourt in Statev. Chambers 714
S.W.2d527 (Mo.banc 1986),but later reversedby the Eighth Circuit Court of Appealsbecausehe
receivedineffective assistanceof trial counsel.Chambersv. Armontrout, 907 F.2d825 (8thCir. en
banc 1990),cert. denied 498 U.S.950 (1990)Mr. Chambers'third trial commencedon October 28,
1991.He wasagain convictedand sentencedo death. This conviction and death sentencewas
affirmed by the Missouri Supreme Court on consolidatedappealin Statev. Chambers 891 S.W.2d93
(Mo. banc 1994).

A petition for federal habeascorpus relief wasdenied by the United StatesDistrict Court for the
Western District of Missouri and the Eighth Circuit Court of Appeals.SeeChambers v. Bowersox
157 F.3d560 (8thCir. 1998).Certiorari wasdenied by the United StatesSupreme Court in June of
1999.Mr. Chambers has, therefore, exhaustedall legal remediesavailable to him. For the following
reasons,executiveclemencyis warranted.

8
V.

JAMES CHAMBERS' SENTENCE OF DEATH IS GROSSLY
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DISPROPORTIONATE TO THE CIRCUMSTANCES OF HIS CASE

" [A]n ordinary barroom altercation” wasthe description given to this caseby Judge Welliver of the
Missouri SupremeCourt in his dissentin Statev. Chambers 714 S.W.2dat 534, afterthe seconditrial.
The imposition of the death penalty in sucha caseis simply disproportionate to the gravity of the
crime committed. The facts of this caseclearly do not warrant the death penalty and justice demands
that this travesty be rectified.

A. No other defendanthas ever been executedor a barroom killing in modern times

The imposition of the death penalty is this casewasarbitrary and fundamentally unfair. The only case
counselhasbeen ableto find in any state,including Missouri, where on similar facts the defendant
was given the death penalty wasreversedby the SupremeCourt of the State of Nevadaas
disproportionate. The description by the Nevadacourt of the facts of that casefits this casealmost
perfectly:

" Biondi's crime, although violent, occurred in the context of a barroom confrontation among opposing
strangers who were substantially intoxicated and emotional. Tempers flared, challenges were issued and a
death occurred. While we do not in any sense condone such a senseless killing , we are nevertheless
convinced that our course is clear under the proportionality mandate of the statute....we hold the death
penalty imposed on Biondi is disproportionate."

Biondi v. State699 P.2d 1062, 1066 1067 (Nev.1985).

The mostfactually similar Missouri casesjnvolving tavern homicides,have allresulted in lesser
sentencesin 1998, forexample,the Missouri Court of Appeals, Western District affirmed Larry
McCoy's conviction for seconddegreemurder and armed

9

criminal action and his sentenceof concurrent terms of twenty yearsfor shootinga manin a
altercation which had spilled out of a bar. Statev. McCoy, 971 SW. 2d 861 (Mo.App. W.D. 1998).
The Southern District in 1993 affirmed Ronald Hill's conviction of seconddegreemurder and
sentenceof fifteen yearsimprisonment for shootingan acquaintancein a barroom argument. Statev.
Hill, 866 S.W. 2d 160 (Mo.App. S.D.1993).

B. The penalty review procedure by the Missouri Supreme Court wasinadequate
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In order to prevent the arbitrary, and therefore unconstitutional, useof the death penalty, the
Supreme Court of Missouri must, by law, independentlyreview all casesvhere the death penalty has
been imposedon a defendant.The Court must consider: " whether the sentence of death is excessive or
disproportionate to the penalty imposed in similar cases, considering both the crime, the strength of the
evidence and the defendant." ©565.035.3 R.S.M0.(1984).he court must also cite referencesto those
similar caseswhich it hastaken into considerationin its proportionality review. Id. This processis
intended to ensurethat a fair and consistentdistinction is made betweenthosecrimes for which the
death penalty is deemedsuitable and thosefor which it is not.

The starting point for a proper proportionality analysis,therefore, should be thosecasesvhich are
factually similar to the caseunder review in terms of the crime committed, the evidenceand the
personal characteristics of the defendant. A comparison shouldthen be madebetweenthe penalty
imposedin thoseother similar casesand the caseunder review.

The sevencase<cited by the Missouri SupremeCourt as similar to Chambers' case
10

clearly are not, under any stretch of imagination, remotely comparableto this tavern homicide. State
v. Wilkins involved a stabbingof a storeclerk committed during the courseof a robbery. Statev.
Lingar involved a murder of a youngman during a kidnapping that had sexualovertones.Statev.
Rodden wasa double murder where the victims' bodieswere seton fire after they were stabbedto
death. Statev. Grubbs, Statev. Reuscher and State v. Feltrop alsowere particularly gruesome
homicidesthat are categorically different from this case.

The monstrousinjuries inflicted by thesedefendantson their victims in thesepurportedly comparable
casesare of a wholly different character from the homicide in this case.In Reuschetr the victim
suffered multiple headwoundsincluding a fractured skull and stab woundsto the chest,throat and
testicles.In Rodden, the two victims died from multiple stab woundsand an attempt wasmadeto
burn the bodies;and, in Grubbs the victim had thirteen broken ribs, a cracked sternum, lacerations
to faceand liver, a broken noseand a brain hemorrhage.The victim in Wilkins suffered multiple stab
wounds.In Lingar , the victim wasshot, beaten,and run over by a car. In Eeltrop. the victim bled to
death after being repeatedly stabbedby the defendant,who then dismemberedand disposedof the
body in a pond.

C. The Federal Courts did not addressthis issue

Apart from the Missouri SupremeCourt, no other court has consideredthe proportionality of the
death penalty in this case.The District Court acknowledgedthat it wasbound to reject the
proportionality claim without consideration becauseof prior caselaw. Chambersv. Bowersox 1997
WL 118366 (W.D.Mo.). However, Judge Sachsnoted

11
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that " a tavernrelatedhomicidemay be an unfamiliar context forcapital punishment’ The Eighth
Circuit wasalsounable to fully considerthe questionof proportionality becauseprecedentprecluded
them from independently examining the determination by the Missouri SupremeCourt that the
sentencewas proportionate. Chambers v. Bowersox,157 F.3dat 570.

All similarly -situated defendantsin Missouri, who have committedhomicidesin tavern fights have
receivedsentence®f imprisonment. JamesChambers, therefore, hasbeen givena death sentenceor
a crime for which no other person either in Missouri or anywhere elsein the United Stateshasbeen
executedin modern times.

The last word on this subject should be heard from Judge Welliver of the Missouri Supreme Court:

"...] am unable to see any new or additional evidence that changes the case from a barroom altercation.
Under these circumstances, I cannot impose the death penalty. I would reduce the sentence from death to
life imprisonment without parole for fifty years; otherwise proportionality in Missouri is reduced totally
meaningless."

Statev. Chambers, 714 S.W.2dat 534; (Welliver J. dissenting).

VI.

IF THIS CASE HAD BEEN PROPERLY TRIED WITH THE
ASSISTANCE OF COMPETENT COUNSEL, CHAMBERS WOULD

NOT HAVE BEEN CONVICTED OF CAPITAL MURDER

The State claimed the shootingof Jerry Oestricker wasa premeditatedattack in contrastto
Chambers' claim that he actedin self defenseAt trial the State had the burden of proving beyond
reasonabledoubt that the JamesChambersdid not actin self defenseThe key issuesn every self
defensecaseinvolve whether the defendant; (a)

12
reasonablybelievedit wasnecessaryto usedeadly force, and (b) to protect himself from what he

reasonablybelievedto be theuseof unlawful force that placedhim in imminent danger of serious
injury or death from the victim. Vital withessesand evidencewhich establishedthat Oestricker had
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attacked Chamberswith a pair of pliers wasnot presentedto the jury. As a result, the defense's
contention that JamesChambersreasonablybelievedhe wasin danger of serious injury when he shot
Oestricker wasnot effectively presented.Independent evidenceand impeaching information, which
undermined the prosecution'scasethat this wasa premeditatedattack, wasalsonot utilized. Finally,
the fact that Chamberswasadvisedby counselnot to testify meantthat it wasalmostimpossiblefor a
jury to determine what he reasonablybelievedat the time of the shooting,thus dooming his claim of
self-defense.

A. Chambers' Lack of Premeditation Could Have BeenProven by Effective Counsel

The prosecution'stheory that the shootingwas premeditated and therefore deservingof the death
penalty waslargely unsubstantiatedand incredible. Becausehe hadincompetentattorneys, Mr.
Chambers had no opportunity to effectively advancehis version of events.The true reasonfor
Chambers wound up at the tavern that night wasto obtain a boatwith which to fish on the river. It is
for this reasonthat he traveledfirst to the Turners' houseand then to the bar. When he discovered
that the Turners' boat wasunavailable, Chambers proceededto the Country Club Tavern to see
Jerry Hardesty about a boat. There were many witnesseswho could have attestedto this and,
therefore, undermined the prosecution'sargument that Chamberswason a missionto kill Jerry

13

Oestricker at the behestof the Turner family. These witnessesclude Eleanor Hotchkiss, Dan
Chambers, Darlene Chambers, Phil Turner and Jack Turner. (SeeExh.'s 5 - 8). None of these
witnesseswere called at the guilt phaseof trial.

Even more pertinent is the fact that there wasno grudge betweenJerry Oestricker and Jackie Turner
at the time of the shootingand henceno motivation for a premeditatedkilling by Mr. Chambersto
"avenge" Jackie Turner. There wasa fight that had occurred earlier that day betweenthe victim and
Turner, but the two men reconciled. The reconciliation wasverified by an independentwitness,
Beverly Melton. In a police interview,shestatedshesawthe two men " shaking hands and patting
each other on the back and Jackie went his way and Jerry went back to the pool table and so I assumed
well they just figured they had both been drinking and that was it.” (SeeExh. 3). This evidencewas
never heard and,assuch,the jury wasleft with little choicebut to believethe unsubstantiatedand
incredible "retaliation” theory advancedby the prosecution.

The other glaring shortcoming of defensecounsel,apart from their failure to discredit the state's
theory of motive and premeditation with credible evidence wastheir utter failure to presentto the
jury the fact that the victim, Jerry Oestricker, had a notoriousreputation for violence.The jury that
convicted Mr. Chambersand ultimately sentencechim to death heard nothing about Jerry
Oestricker's background and reputation as a barroom brawler. Available evidencecould have been
presentedto showthat Mr. Oestricker had prior convictions, had a reputation for violence,and was
known to frequently engagein barroom fights. In fact, someof the injuries noted on Mr. Oestricker's
body by the coroner after he waskilled were inflicted upon him in a fight the previous night

14

http://iwww.umsl.edu/~phillipsm/dp/ChambersJ.html Page 10 of 21



http://www.umsl.edu/~phillipsm/dp/ChambersJ.html 09/05/2007 02:56 PM

with a man namedRussellHumphrey. Becauseof counsel'sfailure to provide the jury with with a
true picture of Mr. Oestricker's violent tendenciesthe result of the third trial wasinherently
unreliable and unjust.

In this regard, it is interesting to note that counselfor Mr. Chamberswasrecently contacted"out of
the blue" by a manfrom Arnold, Missouri, namedBill Lee.Mr. Lee,after reading of Mr. Chambers'
upcoming executionin the local newspapercontactedcounselto provide information about a similar
barroom confrontation that he hadwith Jerry Oestricker in 1969.Mr. Lee hasstatedin a sworn
affidavit that he wassubjectedto an unprovoked attack by Jerry Oestricker outsidea bar in south St.
Louis that wasstrikingly similar to Oestricker's confrontation with Mr. Chambersthat led to his
death somethirteen yearslater. (SeeExh. 2). Mr. Lee'saccountof his confrontation with Mr.
Oestricker in 1969 speakvolumes asto the victim's true character and history of violent behavior
while intoxicated. Although no barroom brawler deservedo die, Mr. Oestricker's violent and
belligerent nature and actions undoubtedlycontributed to his death. Had the jury known of Mr.
Oestricker's character and propensity for violence,there is little doubt that they would not have
convictedMr. Chambers of capital murder, nor sentencechim to death. The fact that Mr.
Oestricker's violent behavior contributed to his own death alsosignificantly bolsters Mr. Chambers'
argument that the facts of this caseare not appropriate for capital punishment.

The death penalty, in theory, in order to be consitutionallyimposed,is supposedlyreservedfor a
small percentageof the most heinousand atrocious murders. A commonthread of the overwhelming
majority of death penalty caseghat have comebefore the

15

Governor and the courts for review is that the victim wasinnocentand helpless.Never beforein the
modern history of this state'scapital punishmentsystemhasa man been executedvhere, ashere, it is
clear that the victim's violent and provocative behavior contributed to his own death. For this reason
alone, the death penalty is an aberration in this casethat criesout for correction.

VII.
CHAMBERS' CONVICTION WAS SECURED THROUGH THE USE OF

FALSE AND UNRELIABLE EYEWITNESS TESTIMONY

Fred leppert wasthe star witnessfor the Stateand his testimony wasvital to the State's casefor
capital murder. He testified at the preliminary hearing and all three trials. leppert's testimony was
critical to the issueof whether Chamberswasacting in responseto a perceivedrisk of serious injury
or death. leppert testified at the third trial that Chambers shot Oestricker, without provocation, a
split secondafter they exited the tavern.

Even the mostcursory look at the transcripts of the three trials and the preliminary hearing reveal

that Mr. leppert's testimonyis totally inconsistentand self contradictory. Mr. leppert not only gives
contradictory testimony betweeneachtrial but alsocontradicts himself within the sametrial,
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sometimeswithin a fewlines. Chambers'trial attorney did little to impeachleppert regarding the
inconsistenciesetweenhis testimony at the third trial and his previous statementsand testimony. If
trial counselhad effectively challengedleppert asto theseinconsistenciesn his testimony, the jury
would have reachedthe inescapableconclusionthat his testimony wasunworthy of belief. It is James
Chambers' grave misfortune that leppert's credibility wasnot effectively challenged.

16

The mostcritical discrepanciesinvolved leppert's testimony that he hadseenthe entire altercation,
and had not seenOestricker hit Chambers, his testimony asto when he sawJamesChambers pull out
a gunfrom his waistband and testimony that he did not seeOestricker holding anything in his hands
before or during the altercation. This evidencewasof critical importance to the questionof whether
the homicide was premeditated or involved self-defense.

The following examplesclearly demonstratethe inherent unreliability of leppert's testimony. Mr.
leppert's claim that he onlylost sightof the two men for a split secondwasdevastatingto the defense.
This "split -second" testimony completelyundermined the defense'scontention that Chambers shot
Oestricker after he wasassaultedbecausecounseldid not bring to light that leppert previously
testified that he lost sightof the pair of men for 10-12 secondsmore than enoughtime for Oestricker
to have stabbedChambers before he wasshot. The following excerptsfrom leppert's numerous
accountsof the shootingunderscorethe material inconsistenciedetweenhis testimony at the third

trial and his previous accountsof the homicide.

Preliminary Hearing at page 14
Q: What did you observehappenon the parking lot?
A: Well, momentarily for a secondthey got out of my view and | wentto the door.

Trial One at page 486

Q: How doyou know that (that Mr. leppert sawall the trouble)? Were they apart whenyou first saw
them?

17

A: It's possiblethey might havethree or four seconddrom the time | walked from the stool tothe
door.

Trial Two at page 442
Q: Canyou tell usin secondshow long the two men were out of your view?
A: From the time it took me from the barstool to that door. | would say approximately ten seconds.

Trial Three at page 350

Q: While you were walking to the door, did you temporarily losesight of Jerry?
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A: Possibly- a split secondor so.
Preliminary hearing at page 37
Q: About how far from the door washe standingin the parking lot?
A: About fifteen feet, approximately Approximately fifteen feet.

Q: Fifteen feetout the front door. What did you seehim do out there on the parking lot while he was
waiting for Mr. Oestricker?

A: Raisehis shirt and draw a pistol.

Trial One at page 461

Q: As Chamberswalked outsidethe door, how far outsidethe door washe whenyou sawhim take an
object out of his belt.

A: Well as soonas he startedout the door he startedto pull up his shirt and take out the object
Trial Onepage 463
Q: So,how far was Chambersinside the bar yet when Chamberstook the gun
18
out of his belt?
A: Twenty feetinside the bar.

Trial Two at page 428

Q: My questionto you, and | want to clarify it, he wasin the doorway moving out the building when
you saw him reach?

A: Yes

Trial Three at page 361

Q: And you said (at the preliminary hearing) he's still inside the bar, about a foot from the door when
you seehim reach and pull somethingout?

A: Yesma'am.
Trial Three at page 362
Q: And you're sayingthat Jim wasstill inside the bar when you sawhim pull the gun out?

A: | didn't saythat. | said he wasmoving as he raisedup his shirt going out the door, all in one
motion.
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These arejust two examplesof the inconsistenciesn Mr. leppert's evidence Mr. leppert
inconsistently has statedthat Oestricker walked to the door of the bar (trial 1 page 483, trial2 page
433) and alsothat he ran to the door (police interview page 2, trial 3 page 361)At the first trial (page
464) he gaveevidencethat Mr. Oestricker wasnot moving toward JamesChambers before he was
shot but in the preliminary hearing (page46) and in the second(page445)and third trials (page364)
he testified that Jerry Oestricker wasin fact moving toward Chambers.leppert alsotestified in the
preliminary hearing (page

19

46) and secondtrial (page449)that he did not seeJamesChambersfire the gun but in the third trial
(page 365) he saidhe did. In the third trial (page349, 353)he testified,for the first time, that
Chamberslooked down at the gun asif checkingto seeif it wasloaded. This wasthe first time he had
ever mentioned thiscritical fact, which waseffectively utilized by the prosecution toestablish
premeditation.

Other discrepancieslie in what Mr. leppert sawin Oestricker's hands.In the preliminary hearing
(page41l) he saidhe didn't notice anything in Oestricker's handsas he left the bar, but in the first and
secondtrials he saidOestricker did not have anythingin his hands(page467, 422)He alsostatedin
the preliminary hearing (page46) that at the point when Oestricker got up off the floor he did not
notice Oestricker's handsand could not say whether he hadanything in his handsat that point. In
trial two he agreeswith defensecounselthat this was his testimony (page450) but then under redirect
examination he thensayshe did notice Oestricker's handsafter he gotup and there wasnothing in
them (page452).

Another significant inconsistencyin leppert's testimony involved the relative position of Mr.
Chambers and Oestricker when the fatal shotwasfired. leppert testified at the third trial that the
victim wascrouching in a non-erect position when Mr. Chambers shot him. (Tr. 353).At the first
trial leppert recountedthat the victim was standing when he wasshot by Chambers.(Tr. 1 at 464).
Mr. leppert had alsotwice previously testified that the victim wasstanding and lunging at Mr.
Chambers when the fatal shotwasfired. (Prelim. Tr. 4546; Tr. 2, 444446, 454, 454455). Counsel's
failure to impeachleppert asthe position of the victim when the shot wasfired effectively prevented
the defensefrom using expert

20

testimony involving recreation of the shootingwhich would have significantly bolstered Mr.
Chambers' theory of self-defense(SeeExh.'s 9 - 10).

Mr. leppert has contradicted himself at somepoint on virtually every aspectof the fatal altercation
betweenChambers and Oestricker. These drasticinconsistencieshave ledto the appointment of a
special prosecutor, H. Morley Swingle,to investigatewhether leppert committed perjury at the third
trial. Swingle'sfindings and conclusionson thesequestionswill be providedto Governor Carnahan in
support of this application.

VIII.
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COUNSEL FAILED TO PRESENTEVIDENCE AT TRIAL
OF JAMES CHAMBERS' BORDERLINE MENTAL RETARDATION

Mr. Chamberswassentencedo death by a jury that did not hear vital evidenceof his mental
disabilities. Prior to Mr. Chambers'first trial, a mental evaluation wasordered by the court. The
results of the testscarried out by state mental health expert Dr. S.D. Parwatikar containedmuch
important information highly relevant to both the guilt and sentencing phasef Mr. Chambers'trial.

Dr. Parwatikar's findings statedthat at the time of the offense,Mr. Chamberswas suffering from
depression,which seemgo date from about eight weeksprior to the incident, and that he hadan 1Q
of 78. Hestatesfurther that this could constitute a mental disease ordefectwithin the meaning of
Chapter 552 andconcludedthat the disease isquite likely" to have causedr. Chambersto act
impulsively after provocation. This is critical evidencethat showsthat Mr. Chambersdid not act with
the mental state of 'cool deliberation’ required under Missouri law to support a capital murder
conviction. (Exh. 15).

21

With regard to the penalty phase,Dr. Parwatikar's report stated: "mitigating circumstances as
discussed should be taken into consideration to determine the degree of his offense or the sentence if
found guilty". However, at the penalty phasewhere the prosecution placedbefore the jury a list of

Mr. Chambers' prior convictionsand the facts of the crime, the only evidencethat washeard for the
defensewasa brief pleafor mercy from Mr. Chambers' wife. Without the benefit of evidenceshowing
Mr. Chambers' borderline mental retardation and mental instability at the time of the offense,there
wasno compelling reasonfor the jury to spare his life. Jury foreman Eric Chism, after reviewing this
evidence,has statedunder oath that the jury would not have sentencedhim to death if they had
known about Chambers' mental limitations. (Exh. 1). Governor Carnahan should reach the same
conclusion.

A. JamesChambers' Mental History

JamesWilson Chambersis the eldestof the five children of parents Raymond and Brenda Chambers,
a machineoperator and housewife.Jamesshared a bedroomasa child with his two brothers. At age
six, he experienceda badfall and cut his headopen,losing consciousnes$or at leastthree hours and
was admitted to hospital overnight. Darlene Chambers, his childhood friend and now wife, stated
under oath that Jameswasregularly beatenand that his father wasan alcoholic. Mr. Chamberswill
not commenton thesestatements.During his lifetime, Chambershas spenttime in five mental
hospitals for periods of evaluation and treatment.

At the ageof fourteen James,wasfirst documentedas having mental problems whenhe failed to
achieveat school,wasdisruptive and was'nervous and scared to be left

22

http://iwww.umsl.edu/~phillipsm/dp/ChambersJ.html Page 15 of 21



http://www.umsl.edu/~phillipsm/dp/ChambersJ.html 09/05/2007 02:56 PM

alone' . Consultant psychologistDr. Harvey Austrin diagnosedhim as'mildly retarded' and stated
that his generaljudgementappeared toreflect this. He recommendeda specialeducation placement.
Jamesdropped out of schoola year later. This is only time that any educational or socialinstitution
gave Jamesany medical attention despite thenumerousfindings of mental impairment. Any
evaluationsmade after this point were made with a viewto determining James'competencyto be
tried for criminal offensesand never with a viewto providing him with the stability and structure
that many mental health expertssaid he needed. (Setor examplereports of Dr. Heisler 1977, Dr.
Guhleman 1978)

At seventeenJameswasevaluatedby Dr. Alejandro Carillo at St. Louis State Hospital at the request
of the ProsecutingAttorney of Jefferson County. His conclusionswere that Chambers suffered from:
"Mental retardation, borderline, with psycho social environmental deprivation". A neurological
evaluation to rule out brain damagewasrecommendedhowever,this wasnot carried out at that time,
and to this date no testing of this kind has ever been donelt is, therefore, unknown asto whether Mr.
Chambers actually has brain damagealthough thesemental health expertsstrongly suspectthat he
does.

In 1977, threeyearsafter his incarceration, a report wasprepared for the Missouri Board of
Probation and Parole by Dr. Gerald Heisler which diagnosedMr. Chambers as suffering from "
incipient paranoid schizophrenia'. No action wastaken on this diagnosis.

A year later, Dr. Henry Guhleman commentedon this diagnosisstating:

"Although the psychologists suggest that he may represent elements of an incipient paranoid
schizophrenia, it is difficult for us to compare with that impression. He does, however, fit a group of
personality disorders whom we
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have not infrequently seen within the institution who, can under conditions of stress, train pressures
which they feel completely unable to cope with, decompensate for varying periods of time, appearing very
much like a paranoid schizophrenia, but who revert to their previous personality patterns once the stress
is alleviated."

Mr. Chambers mental instability and retardation have been clearlychronicled throughout his life. It
was clearly inexcusableand incompetentfor trial counselnot to have presentedhis documented
evidenceof Chambers' mental ilinessto the jury at the third trial. If this had been donethe result
would have been different.

The presentation of evidencedetailing mental retardation wasevenmore vital in the light of Mr.
Chambers outward appearanceof competenceHis character is suchthat he appearsextremely
confident and outwardly adjusted. It is statedin humerousreports that his attitude to life is that he
must appear physicallyand mentally perfect or peoplewill take advantageof his weaknesses.

Commenting on JamesChambers' approachto life Dr. Heisler stated:
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'He is a person who has a high need for approval and yet feels that most people are against him. He is
not used to seeing people react warmly and views conflict as being a common part of life.’

""He appears to be a person who puts on an act of being over confident and yet is very insecure
underneath'.

'He is extremely frightened and tries to compensate by being an angry young man who will reject others
before he feels that he is rejected’.

It is easyto seehow a jury without any evidenceto contradict this outward veneerwould supposeMr.
Chambers fully cognizantand culpable for his crime. It is now inescapablethat the evidenceof
Chambers' borderline mental retardation and mental illness,asindicated by jury foreman Eric
Chism, would have convincedhe jury to spare

24
JamesChambers' life. Governor Carnahan should follow suit.
IX.

EXECUTING JAMES CHAMBERS AFTER SEVENTEEN YEARS ON DEATH ROW WOULD
CONSTITUTE CRUEL AND UNUSUAL PUNISHMENT

Mr. Chambershasnow spentover 17 yearson death row in Missouri. This delay is not the result of
his own frivolous appeals,calculated only to delay the inevitable. It is insteaddue entirely to the State
of Missouri's failure to provide him with a legally and constitutionally fair trial. Twice the courts have
struck down his conviction, and three times he hasbeen forcedto endure the mental anguish of being
returned to death row by prosecutorsdetermined to obtain a deathsentenceThe growing chorus of
legal andhumanitarian opinion that compellingsomeoneto endure sucha delayon death row before
executionis cruel is cruel and unusual punishmentis now soloud that the State of Missouri can no
longer ignore it. (SeeExh. 16). The twin justifications for the useof the death penalty: retribution and
deterrence,can hardly justify the executionof Mr. Chambersafter sucha long delay. Mr. Chambers
has sufferedretribution enoughby being forced to endure theyears of uncertainty, endlessdelaysand
anxiety. Deterrence,if it is to be a justification for executingan offender must meanthat the sentence
is carried out swiftly and with great certainty. In this case,neither of thesejustifications for capital
punishment presently exist.
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A glanceat the history of the caseis sufficient to showthat Mr. Chambers hasbeen ill servedby the
justice system.His first conviction wasoverturned becausethe trial judge did not instruct the jury on
the issueof self-defense An incompetent State-appointed
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lawyer at his secondtrial gavehim constitutionally ineffective assistanceby failing to call a key self
defensewitness.

By the time of his third trial in 1990, Mr. Chambers had been forcedto spendover eight yearson
death row becauseof unfair trials that had condemnedhim to die. Eight yearsin which he hadto
endure theinhumane conditions in the Missouri State Penitentiary, conditions which infringed upon
death row prisoners' rights to the extentthat they successfully suedhe stateto rectify thesesqualid
conditions. In Chambers'third unfair trial, he wasrepresentedby inept stateappointed counselwho
failed to prepare her witnessesfailed properly to crossexaminekey Statewitnessesand failed to
presentimportant evidencerelating to Mr. Chambers' guilt and moral culpability. As a result, once
again Mr. Chambers hasbeen forced,through no fault of his own, to endure thelong wait for a date
to be setfor his meetingwith the executioner.

For a human being to spendseventeeryearson death row is cruel and inhuman punishment. A series
of foreign country's highestappellate courts haveoverturned death sentencedecauseof such
excessiveand cruel delays.In Great Britain, the Privy Council held that a period of more than five
years on death row would be 'inhuman and degrading' punishment, that violated the Jamaican
Constitution. In Zimbabwe, the Supreme Court ruled that delaysas short asthree yearsviolated its
constitutional safeguardagainstcruel punishments.The European Court of Human Rights held that
the extradition of a manwanted for capital murder in Virginia would be in breach of the European
Convention on Human rights becausehe couldexpectto facea delayof up to eight years. Since
Justice Stevensof the United StatesSupreme Court issuedhis opinion in Lackey v. Texasin 1995
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urging the Federal and State Courts to considerthis issue,severalJudgeshave ruledin dissenting
opinions that they considerdelaysof the length suffered by Mr. Chambersviolate the eighth
amendment.In many of thesecasesthe courts found that the reasonwhy the prisoner's claim lacked
merit wasthe fact that the prisoner had brought the delay on himself by vexatiously pursuing
unsuccessfulappeals.The samecannot be saidof Mr. Chambers. His first two appeals,as noted
earlier, were successful.

Mr. Chambersrespectfully asksthat the Governor take note of the international authority that the
prolonged incarceration of a prisoner on death row is psychologicaltorture and commute his sentence
of death on the grounds that permitting his executionwould be excessivelgruel and would serveno
social purpose.
X.
CONCLUSION

JamesWilson Chamberswill surely die at midnight on November 10, 1999, unles§&overnor
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Carnahan intervenesto remedy this obviousinjustice. In most caseswhere an accusedis provided
competentcounsel,a fair and just result occursat trial. Or, if an unfair trial occurs,appellate courts
will cometo the rescue.Becauseof the fact that Mr. Chambers had three trials, there wasan
incredible amount of inertia during the appellate processnot to grant him a fourth trial regardlessof
the merits of his case.As a result, asexpressedoy jury foreman Eric Chism, the reviewing courts
overlookedthe fact that defensecounselat the third trial were totally unprepared and out classed bya
skilled prosecutor.

JamesChambersis no angel, but neither wasthe victim. Jerry Oestricker's history
27

of aggressiveand violent behavior, particularly occurring while he wasintoxicated in taverns, is
illustrated by the attachedaffidavit of Bill Lee.Mr. Leewasalsosubjectedto an unprovoked attack
by Mr. Oestricker at a tavernin 1969.Simply put, although no one deserveso die becausehe isa
belligerent drunk, Mr. Oestricker's violent actsagainstMr. Chambers contributed to his own death.
Certainly, in light of this fact, Mr. Chambers' casecannot be consideredone ofthe small percentage
of particularly heinousmurders for which the death penalty is, at leastin theory, supposedto be
reservedfor. Elementary principles of justice demand that this death sentencenot be carried out.

Respectfully submitted,

KENT E. GIPSON, #34524

Attorney at Law

305 East63Y Street
KansasCity, MO 64113

816/3632795 * Fax816/3632799
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GEORGE M. WINGER #15724
Attorney at Law

9233 Ward Parkway, Ste. 120
KansasCity, MO 64114
816/3611137Fax 816/3610283

Attorneys for Petitioner
28

US COMMENTATORS ON THE 'DEATH ROW PHENOMENON'

The raw terror and the unabating stress that the condemned prisoner experiences is torture; torture in
the guise of civilized business in an advanced and humane polity...whatever one believes about the cruelty
of the death penalty itself, this violence done to the prisoner's mind must afflict the conscience of
enlightened government and give the civilized heart no rest.

Judge Liacos (concurring) in

District Attorney v Watson411 N.E.2d1274 (1980)

Torture is intrinsic to the death penalty. We can argue about how much torture there is to the electric
chair, or gas chamber, or even lethal injection, about what people feel physically. But I can witness, in
fact, that people have dies a thousand times mentally before they've died physically. You can't condemn a
person to death and not have them anticipate their death, imagine their death, and vicariously experience
their death many, many times before they die.

Vicki Quade quoting Sister Helen Prejean
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A.B.A. Sec.Of Individual Rts. & Resps,Summer 1996 atp. 12

One night on death row is too much, and the length of time spent there by some inmates constitutes
cruelty that defies the imagination.

Clinton T Duffy.

SometimeWarden of SanQuentin prison, California

The stressful environment and isolation from nearly all human contact create mental agony properly
characterized as psychological torture...[furthermore] the repeated rescheduling and withdrawal of
execution date exacerbate mental suffering

Kathleen M. Flynn

Washington and Lee Law Review (Winter 1997)291

1. Basedupon the facts of this case justice would bestbe servedif the Governor granted clemency
with the understanding that Mr. Chamberswould not raise any legal objectionto a retrial.
Alternatively, a commutationinvolving a parolable prison sentencefor the lessercrime of second
degreemurder might be appropriate becausea sentenceof life without parole, like the death penalty,
would alsobe excessiveinder the facts of this case.

2. The fact that Chamberswas stabbedwas corroborated by Robert DePew,a deputy sheriff who
supervisedthe Jefferson County jail, who testified that he observeda puncture wound on Chambers'
arm after he wasarrested that night.
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